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ADMINISTRATION OF TAXES §231-2

231-67 Tax liens; tax deed; redemption
231-68 Tax liens; costs

231-69 Tax deed as evidence

231-70 Disposition of surplus moneys

Note
Performance-based contracts to acquire automated tax systems. L 1996, c273.
Law Journals and Reviews

Hawaii’s General Excise Tax Law: A Comprehensive Review of the Decisions. Il HBJNo. 13, at pg. 1.
Taxesin Hawaii Since January 1973: A Tax System Evolves, Arthur B. Reinwald, 13 HBJ No. 2 Summer 1977, pg. 3.

GENERAL PROVISIONS

§231-1 Definitions. Whenever used in chapters of the law under title 14 administered by the department:

“Assessor” or “assistant assessor” means the assessor or an assistant assessor appointed for the taxation district
concerned. Whenever there is more than one assessor for the first district, with respect to that district “assessor” or
“ assistant assessor” means the assessor or assistant assessor for a particular tax.

“Comptroller” means the comptroller of the State.

“Department” means the department of taxation, unless the context clearly indicates otherwise.

“Electronic funds transfer” means any transfer of funds that isinitiated through an electronic terminal, telephonic
instrument, or computer or magnetic tape so asto order, instruct, or authorize afinancial institution to debit or credit an
account but shall not include any transfer originated by check, draft, or similar paper instrument.

“Person” asused in sections 231-34, 231-35, and 231-36 includes an officer or employee of acorporation, apartner
or employeeof apartnership, atrustee of atrust, afiduciary of an estate, or amember, employee, or principal of any other
entity, who as such officer, employee, partner, trustee, fiduciary, member, or principal isunder aduty to performandis
principally responsible for performing the act in respect of which the violation occurs.

“Property” or “real property” hasthe meaning defined herein, and, to the extent applicable to other chapters of the
law under title 14 administered by the department includes other subjects or measures of tax. “ Real property” includes
all land and appurtenances thereof and the buildings, structures, fences, and improvements erected on or affixed to the
land, and any fixture which is erected on or affixed to the land, buildings, structures, fences, and improvements,
including all machinery and other mechanical or other alied equipment and the foundations thereof, whose use is
necessary to the utility of theland, buildings, structures, fences, and improvements, or whose removal therefrom cannot
be accomplished without substantial damage to the land, buildings, structures, fences, and improvements, excluding,
however, any growing crops. [L 1932 2d, ¢ 40, pt of 881 and 17; am L Sp 1933, ¢ 9, §14; RL 1935, pt of 881900 and
1906; am L 1935, ¢ 153, pt of §81; RL 1945, pt of §85101 and 5103; am L 1945, ¢ 79, 81; RL 1955, §115-1; amL 1957, c
152,81;amL Sp19592d,c1, §16; amL 1967, c 37, 81; HRS8231-1; amL 1983,¢217, 82; amL Sp 1984 1st,c1, 84; am
L 1989, c 14, 84(1); am L 1991, ¢ 263, 82; am L 1995, c 66, 81 and ¢ 121, 82; am L 1996, c 54, §1]

Cross Reference
Tax Information Release No. 90-14, “Withholding of Tax on the Disposition of Real Property by Nonresident Persons’
Case notes

Commissioner may exercise the right to appeal given the assessor by §232-19, 44 H. 584, 358 P.2d 539.

[§231-1.5] Confidentiality privileges relating to taxpayer communications. Section 7525 (with respect to
confidentiality privilegesrelating to taxpayer communications) of the Internal Revenue Code shall be operative for the
purposes of this title. All references to Internal Revenue Code sections within section 7525 shall be operative for
purposes of this section. Theterm “Internal Revenue Service” as used in section 7525(a)(2)(A) means the department;
the term “federal court” as used in section 7525(a)(2)(B) means state court; and the term “United States” as used in
section 7525(a)(2)(B) means State. [L 2001, ¢ 45, §1]

§231-2 Taxation districts. For the purpose of taxation, the State is divided into four districts, viz.:
(@) Thecity and county of Honolulu, to be called the first district;
(b) The counties of Maui and Kalawao, to be called the second district;
(c) The county of Hawaii, to be called the third district;
(d) Thecounty of Kauai, to becalledthefourth district. [L 1932 2d, c40, §2; RL 1935, §1901; RL 1945, 85102; RL
1955, §115-2; am L 1967, ¢ 37, §1; HRS §231-2]
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18-231-3-10

ADMINISTRATION OF TAXES

Cross References

Districts, generally, see chapter 4.

Case Notes

Cited: 33 H. 515, 530.

§231-3 Department, general dutiesand powers. The department of taxation shall have the following duties
and powers, in addition to any others prescribed or granted by this chapter:

(1)
2
3

(4)

©)

(6)

(")

(8)

(9)
(10)

(11)

(12)

Assessment: To make any assessment by law required to be made by the department;
Collections: To beresponsible for the collection of all taxesimposed under title 14, except those which by
law are to be collected by county treasurers, and for such other duties as are provided by law;
Construction of revenue laws: To construe the tax and revenue laws, the administration of which iswithin
the scope of the department’ s duties, whenever requested by any officer acting under those laws, or by an
interested person;
Enforcement of penalties: To seethat penalties are enforced when prescribed by any tax or revenue law of
the State (the administration of which is within the scope of the department’ s duties) for disobedience or
evading of its provisions, and to see that complaint is made against persons violating any such law; in the
execution of these powers and duties the department may call upon the attorney general or any of the
attorney general’ sdeputies, including the county attorneysor public prosecutors, whose dutiesit shall beto
assist in the ingtitution and conduct of al proceedings or prosecutions for penalties and forfeitures,
liahilities, and punishments for violation of the laws administered by the department;
Forms: To prescribeformsto be used in or in connection with any assessment, including formsto beused in
the making of returns by taxpayers or in any other proceedings connected with the assessment, and to
change the same from time to time as deemed necessary;
Inspection, examination of records: To inspect and examine the records of all public officers without
charge, and to examine the books and papers of account of any person for the purpose of enabling the
department to obtain all information that could in any manner aid the department in discharging its duties
under any tax law;
Recommendations for legislation: To recommend to the governor any amendments, changes, or
modifications of thelaws as may seem proper or necessary to remedy injusticeor irregularity intaxation or
to facilitate the assessment of taxes;
Report to governor: To report to the governor annually, and at such other times and in such manner asthe
governor may require, concerning the acts and doings and the administration of the department, and any
other matters of information concerning taxation as may be deemed of general interest;
Rules: To adopt such rules as the department may deem proper effectually to carry out the purposes for
which the department is constituted and to regulate matters of procedure by or before the department;
Compromises: With the approval of the governor, to compromise any claim where the tax exceeds $50,000
(exclusive of penaltiesand interest) arising under any tax law the administration of whichiswithinthe scope
of the department’ s duties, and to compromise any tax claim where the tax is $50,000 or less (exclusive of
penaltiesand interest) without seeking theapproval of the governor; provided that the director shall havethe
discretion to seek the approval of the governor to compromise any tax claim where the director deems it
appropriate; and in each case the department shall post each proposed compromise, as set forth in
subparagraphs (A) to (D), on the department's Internet website for five calendar days before the director
signs the compromise, and there shall be placed on file in the department’s office a statement of :
(A) Thename of the taxpayer and the amount and type of tax assessed, or proposed to be assessed;
(B) Theamount of penaltiesand interest imposed or which could have been imposed by |aw with respect
to the amount of tax assessed, as computed by the department;
(C) Thetotal amount of liability asdetermined by the terms of the compromise, and the actual payments
made thereon with the dates thereof; and
(D) Thereasonsfor the compromise.
Notwithstanding the provisions of any law making unlawful the disclosure of tax returns or return
information, statementson fileand included in the department's | nternet website in respect of compromises
shall be open to public inspection;
Retroactivity of rulings: To prescribe the extent, if any, to which any ruling, rule, or construction of the tax
laws, of general application, shall be applied without retroactive effect;
Remission of delinquency penalties and interest: Except in cases of fraud or wilful violation of the laws or
wilful refusal to make areturn setting forth the information required by law (but inclusion in areturn of a
claim of nonliability for the tax shall not be deemed arefusal to make areturn), the department may remit
any amount of penalties or interest added, under any law administered by the department, to any tax that is
delinquent, in acase of excusable failureto fileareturn or pay atax within thetimerequired by law, orina
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ADMINISTRATION OF TAXES [8231-3.4]

case of uncollectibility of the whole amount due; and in that case there shall be placed on file in the
department’s office a statement showing the name of the person receiving the remission, the principal
amount of the tax, and the year or period involved;

(13) Closing agreements: To enter into an agreement in writing with any taxpayer or other person relating to the
liability of thetaxpayer or other person, under any law the administration of whichiswithinthe scope of the
department’ s duties, in respect of any taxable period, or in respect of one or more separate items affecting
the liability for any taxable period; the agreement, signed by or on behalf of the taxpayer or other person
concerned, and by or on behalf of the department, shall befinal and conclusive, and except upon ashowing
of fraud or malfeasance, or misrepresentation of a material fact:

(A) The matters agreed upon shall not be reopened, and the agreement shall not be modified, by any
officer or employee of the State; and
(B) In any suit, action, or proceeding, the agreement, or any determination, assessment, collection,
payment, refund, or credit madein accordancetherewith, shall not be annulled, modified, set aside, or
disregarded;
18-231-3-14  (14) Other powers and duties: In addition to the powers and duties contained in this chapter, the powers and
duties contained in other chapters of the law under title 14 administered by the department for levying,
assessing, collecting, receiving, and enforcing payments of the tax imposed thereunder, and otherwise
relating thereto, shall be severally and respectively conferred, granted, practiced, and exercised for levying,
assessing, collecting, receiving, and enforcing payment of the taxes imposed under the authority of those
chapters as far as the provisions are consistent with the express provisions of those chapters, as fully and
effectually toall intentsand purposes asif the same powers and authoritieswere repeated in those chapters,
with referencetothosetaxes, and all of the provisions shall beapplied, construed, deemed, and takentorefer
tothetaxesimposed under the authority of those chapters, inlikemanner. [L 1932 2d, ¢ 40, 8818, 20, 57, 58;
RL 1935, §1907; RL 1945, §5104; am L 1945, ¢ 79, 82 and ¢ 196, 81; am L 1951, ¢ 133, 81; am L 1953, c
125, 81 and ¢ 223, 82; RL 1955, 8115-4; amL Sp 1959 2d, c 1, §816; HRS 8§231-3; am L 1983, c 217, §3; am
imp L 1984, c 90, 81; gench 1985; am L 1985, ¢ 16, §82; am L 1986, ¢ 340, 82; amL 1989, ¢ 14, 84(2); am L
1990, ¢ 320, 82; am L 1991, ¢ 263, §3; am L 1995, ¢ 66, §2; am L 2003, ¢ 136, 83]

Cross References

Generally, see §26-10.
Annual reports, due dates, see §93-12.

Law Journals and Reviews
Rule of Strict construction in Tax Cases, a Question of Classification or Exemption, Arthur B. Reinwald, 11 HBJ 98.
Case Notes

Require information return, 33 H. 766.
Commissioner may exercise the right to appeal given the assessor by §232-19. 44 H. 584, 358 P.2d 539.
Economy in administration is a proper factor for consideration in assessment of taxes. 56 H. 321, 536 P.2d 91.

[8231-3.1] Consideration paid not indicative of fair mar ket value. Where sales are made by ataxpayer, taxable
under title 14, to other affiliated companies or persons, or under other circumstances where the relation between the
taxpayer and the buyer is such that the consideration paid, if any, isnot indicative of the fair market value, the taxpayer
shall pay thetaxesimposed under title 14, measured by thefair market value, corresponding as nearly as possibleto the
gross proceeds of sales of like quality and character by other persons, where no common interest exists between the
buyer and seller but the circumstances and conditions are otherwise similar. If no such comparable sales exist between
nonaffiliated buyers and sellers, the department may prescribe equitable and uniform rules for ascertaining the fair
market value of the sale.

Asused in this section, “ affiliated companies or persons’ means two or more organizations, trades, or businesses
(whether or not incorporated, organized in the United States, or affiliated) owned or controlled directly or indirectly by
the same interests, including companies or persons described in section 237-23.5. [L 2002, ¢ 153, 82]

§231-3.2 REPEALED. L 2007, c9, 821.

18-231-3.4 [8231-3.4] Publication of reports. (a) The department of taxation shall publish reports on the following:
(1) Hawaii income patterns — individuals;
(2) Hawaii income patterns — corporations, proprietorships, and partnerships; and
(3) Tax credits.
Thedepartment shall make each of thesereportsavailablein both paper form and commonly accessibleelectronicforms
for areasonable fee.
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§231-3.5 ADMINISTRATION OF TAXES

(b) The department shall explore and implement all reasonable methods of covering the costs of publication and
distribution of the reports, including but not limited to:
(1) Setting reasonable fees that will cover the costs of producing and distributing the reports in paper and
electronic form; and
(2) Negotiatinglicensing feeswith commercial information providersfor rightsto carry thereportson-lineorin
other electronic storage methods. [L 1996, ¢ 250, §2]

§231-3.5 Suspension of running of the period of limitation during bankruptcy proceedings. Therunning of
the periods of limitation provided under chaptersof thelaw under title 14 administered by the department to the contrary
notwithstanding, shall be suspended for the period during which the director of taxation is prohibited from making an
assessment of taxes by reason of title 11 (with respect to bankruptcy) of the United States Code and for sixty days after
the prohibition islifted. [L 1991, c 19, 81; am L 1994, ¢ 20, 81; am L 1995, c 66, §3]

[8231-3.6] Streamlined salesand usetax agreement compliance. (a) A seller that registersto pay or collect and
remit sales or use tax in accordance with the terms of the streamlined sales and use tax agreement may select one of the
following methods of remittance or other method allowed by law to remit the taxes collected, as follows:

(1) A model 1 seller, who shall beaseller who selectsacertified service provider asan agent to perform al the
seller’ s sales or use tax functions, other than the seller’s obligation to remit tax on its own purchases;

(2) A model 2 seller, who shall be aseller who selects a certified automated system to use which calculatesthe
amount of tax due on a transaction; or

(3) A model 3seller, who shall beaseller who usesitsown proprietary automated salestax system that hasbeen
certified as a certified automated system.

(b) A certified service provider inmodel 1 shall be allowed a monetary allowance in accordance with the terms of
the contract that the states participating in the streamlined sales and use tax agreement execute with the provider. The
director shall prescribe the allowance in accordance with the terms of the contract, which shall be funded entirely from
money collected in model 1.

A monetary allowance to a certified service provider may be based on one or more of the following incentives:

(1) A baserate that applies to taxable transactions processed by the provider; and

(2) For a period not to exceed twenty-four months following a voluntary seller’s registration through the
streamlined sales and use tax agreement’s central registration process, a percentage of tax revenue
generated for amember stateby thevoluntary seller for each member statefor whichthe seller doesnot have
arequirement to register to collect the tax.

(©) A model 2 sdller shall be alowed amonetary allowancethat the director shall prescribein accordance with the
terms agreed to by the member states of the streamlined sales and use tax agreement. The member states initially
anticipate that they will provide a monetary allowance to sellers under model 2 based on the following:

(1) Each seller shall receive a base rate for a period not to exceed twenty-four months following the
commencement of participation by the seller; and

(2) For a period not to exceed twenty-four months following a voluntary seller’s registration through the
streamlined sales and use tax agreement’s central registration process, a percentage of tax revenue
generated for amember stateby thevoluntary seller for each member statefor whichthe seller doesnot have
arequirement to register to collect the tax.

(d) A model 3 seller and all other sellers that are not under model 1 or model 2 shall be allowed a monetary
allowancethat thedirector shall prescribein accordancewith thetermsagreed to by the member statesof the streamlined
salesand usetax agreement. The member statesinitially anticipatethat they will provideamonetary allowanceto sellers
under model 3 and to all other sellers that are not under models 1 or 2 based on the following:

(1) For a period not to exceed twenty-four months following a voluntary seller’s registration through the
streamlined sales and use tax agreement’ s central registration process; and

(2) A percentage of tax revenue generated for amember state by the voluntary seller for each member statefor
which the seller does not have a requirement to register to collect the tax.

(e) Pursuant to the streamlined salesand usetax agreement, thedirector isauthorized to accept certified automated
systemsand certified service providersto aidin theadministration of the collection of thetax imposed under chapter 237
and chapter 238.

(f) Nopersonrequiredto collect any tax imposed by chapter 237 or 238, or any tax authorized to be coll ected under
the streamlined sal esand use tax agreement shall be held liablefor having charged and collected theincorrect amount of
salesor usetax by reason of reliance on erroneous data provided by the director with respect to tax rates, boundaries, or
taxing jurisdiction assignments.

(g9) In connection with a purchaser’s request from a seller of overcollected sales or use taxes, a seller shall be
presumed to have a reasonable business practice, if in the collection of the sales or use taxes, the seller:

(1) Useseither aprovider or asystem, including a proprietary system, that is certified by the State; and
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ADMINISTRATION OF TAXES §231-7

(2) Hasremitted to the State all taxes collected less any deductions, credits, or collection allowances.
(h) For the purposes of this section,” streamlined sales and use tax agreement” means the agreement authorized
under chapter 255D. [L Sp 2005, c 3, 82]

§231-4 Assessing officers eligible to appointment as collecting officers and vice versa. Appointees to
officesor positionsin the department of taxation for the ng of taxes shall be eligiblefor appointment to officesor
positionsin the department for the collection of taxes, and viceversa. [L 1932 2d, ¢ 40, §6; RL 1935, §1904; RL 1945,
85106; am L 1951, ¢ 264, 82; RL 1955, §115-6; am L Sp 1959 2d, ¢ 1, §16; HRS §231-4; am L 1989, c 14, 84(3)]

[8231-4.3] Investigators; appointment and powers. The director may appoint and commission one or more
investigators as the exigencies of the public service may require. Persons appointed and commissioned under this
section shall haveand may exerciseall of the powersand authority and the benefitsand privilegesof apoliceofficer or of
adeputy sheriff, including the power to arrest; provided that such powers shall remain in force and effect only whilein
actual performance of their duties. These investigators shall consist of personnel whose primary duty is to conduct
investigations as directed by the director. Persons appointed and commissioned under this section shall be exempt from
chapter 76. [L 2003, c 136, §2]

[8231-4.5] Administrative rules officer; specialists; appointment and duties. The director of taxation may
appoint an administrativerulesofficer, and administrativerules specialistsasnecessary to assist theadministrativerules
officer. Theadministrativerulesofficer shall direct the adoption of rulesrel ated to taxesadministered by the department,
assist with the issuance of tax memoranda and tax information releases, and perform other duties as directed by the
director. Theadministrativerulesofficer and theadministrativerul esspecialistsshall be exempt from chapters 76 and 77
and may belegal or accounting professionals; provided that noindividual appointed under thissection shall render legal
services reserved to the attorney general under chapter 28. [L 1990, ¢ 102, §1]

§231-5 Deceased officers, duties of personal representatives, etc. The personal representatives of any
deceased officer of the department of taxation, and al other persons into whose hands any tax lists, or records, papers,
documents, or books, or taxes, may come, shall deliver the sameto the department, and any refusal or wilful failuresoto
do shall constitute amisdemeanor. [L 1932 2d, ¢ 40, 8§9; RL 1935, §1909; RL 1945, §5109; RL 1955, §115-9; am L Sp
1959 2d, ¢ 1, §816; HRS §231-5; am L 1976, ¢ 200, pt of §1]

§231-6 Oath, power to administer. The department of taxation may administer all oaths or affirmations
required to be taken or be administered under chapters of the law under title 14 administered by the department, with
respect to any matters coming within the scope of the duties of the department. [L 1932 2d, ¢ 40, §10; RL 1935, §1916;
RL 1945, 85110; RL 1955, 8115-10; amL Sp 1959 2d, c 1, 816; HRS8§231-6; amL 1983, c217, 84; amL 1985, ¢ 16, §3;
am L 1986, ¢ 340, 83; am L 1991, c 263, 84; am L 1995, c 66, &4]

§231-7 Hearings and subpoenas. The director of taxation, and any representative of the director duly
authorized by the director, may conduct any inquiry, investigation, or hearing, relating to any assessment, or the amount
of any tax, or the collection of any delinquent tax, including any inquiry or investigation into the financial resources of
any delinquent taxpayer or the collectibility of any delinquent tax. Thedirector or other person conducting such hearing
may administer oaths and take testimony under oath relating to the matter of inquiry or investigation, and subpoena
witnesses and require the production of books, papers, documents, and records pertinent to such inquiry. If any person
disobeys such process, or, having appeared in obedience thereto, refusesto answer pertinent questions put to the person
by the director or other person conducting such hearing, or to produce any books, papers, documents, or records
pursuant thereto, the director or other person conducting such hearing may apply to the circuit court of the circuit
whereintheinquiry or investigation isbeing conducted, or to any judge of such court, setting forth such disobedienceto
processor refusal to answer, and such court or judge shall cite such person to appear before such court or judgeto answer
such questions or to produce such books, papers, documents, or records, and upon the person’ srefusal so to do commit
such persontojail until the person testifiesbut not for alonger period than sixty days. Notwithstanding the serving of the
term of commitment by any person, the director may proceed in all respects asif the witness had not previously been
called upon to testify. Witnesses (other than the taxpayer or the taxpayer’s or its officers, directors, agents, and
employees) shall be allowed their fees and mileage as in cases in the circuit courts, to be paid on vouchers of the
department of taxation, from any moneys available for expenses of the department.

The provisions of this section are in addition to al other provisions of law, and apply to any tax within the
jurisdiction of the department. [L 1945, ¢ 196, 81; RL 1955, §115-11; amL Sp 1959 2d, c 1, §16; HRS §231-7; amimp L
1984, ¢ 90, 81; gen ch 1985]
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§231-8 ADMINISTRATION OF TAXES

Cross Reference

Tax Information Release No. 2002-1, “Audit of Net Income, General Excise, and Use Tax Returns; Appeal Rights; Claims for Refund; and
Payment to State Under Protest”

§231-8 Timely mailing treated astimely filing and paying. (a) Any report, claim, tax return, statement, or
other document required or authorized to be filed with or any payment made to the State which is:

(1) Transmitted through the United States mail, shall be deemed filed and received by the State on the date
shown by the post office cancellation mark stamped upon the envelope or other appropriate wrapper
containing it;

(2) Mailed but not received by the State or where received and the cancellation mark isillegible, erroneous, or
omitted, shall be deemed filed and received on the dateit was mailed if the sender establishes by competent
evidence that the report, claim, tax return, statement, remittance, or other document was deposited in the
United Statesmail on or before the date due for filing; and in cases of the nonreceipt of areport, tax return,
statement, remittance, or other document required by law to be filed, the sender files with the State a
duplicate within thirty days after written notification is given to the sender by the State of its nonreceipt of
the report, tax return, statement, remittance, or other document.

(b) If any report, claim, tax return, statement, remittance, or other document is sent by United States registered
mail, certified mail, or certificate of mailing, arecord authenticated by the United States Post Office of theregistration,
certification, or certificate shall be considered competent evidence that the report, claim, tax return, statement,
remittance, or other document was delivered to the state officer or state agency to which addressed, and the date of
registration, certification, or certificate shall be deemed the postmarked date.

(c) Any referencein thissection to the United Statesmail shall be treated asincluding areference to adesignated
delivery service, and any reference to a postmark by the United States Postal Service shall be treated as including a
reference to any date recorded or marked by the designated delivery service.

Asusedinthissection, “ designated delivery service” meansany delivery servicedesignated for purposes of section
7502 of the federal Internal Revenue Code. [L 1967, ¢ 271, 81; HRS §231-8; am L 1997, ¢ 297, §1]

Note
The 1997 amendment applies to taxable years beginning after December 31, 1996. L 1997, ¢ 297, §7.
Cross Reference

Tax Information Release No. 97-3, “The Expansion of the "Timely Mailing Treated as Timely Filing/Paying Rule’ to Documents and Payments
Delivered by a Designated Private Delivery Service (PDS)”
Tax Information Release No. 99-1, “Filing of Tax Returns Required by Taxpayers Who Pay Taxes by Electronic Funds Transfer (EFT)”

[8231-8.5] Electronicfiling of tax returns. The department may allow filing by electronic, telephonic, or optical
means of any tax return, application, report, or other document required under the provisions of title 14 administered by
the department. The date of filing shall bethe date thetax return, application, report, or other document istransmitted to
the department in aform and manner prescribed by departmental rules adopted pursuant to chapter 91. The department
may determine alternative methods for the signing, subscribing, or verifying of atax return, application, report, or other
document that shall have the same validity and consequences as the actual signing by the taxpayer. A filing under this
section shall betreated inthe samemanner asafiling subject to the penaltiesunder section 231-39. [L 1997, ¢ 176, 81]

§231-8.6 REPEALED. L 2007, c9, §22.

§231-9 Tax collection; general duties, powersof director; dollar rounding. (a) Thedirector of taxation shall
collect all taxesaccording to the assessments. Thedirector of taxation shall duly and accurately account to thedirector of
finance for the collection and the amount of taxes according to such assessments and shall be liable and responsible for
thefull amount of the taxes assessed, unlessthe director of taxation shall under oath account for the noncollection of the
same to the full satisfaction of the director of finance, or shall be released from accountability as provided in section
231-32. The director of taxation shall, from timeto time, pay over to the director of finance all taxes collected, at such
timesasthedirector of financeshall direct. The county attorney of each county shall, under the supervision and direction
of the attorney general, assist the director of taxation in the collection of all taxes.

(b) The director of taxation may require the rounding of tax return items (upward and downward) to the nearest
whole dollar amount; provided that amounts of 50 cents shall be rounded upward. [L 1932 2d, ¢ 40, 860; RL 1935,
§1955; RL 1945, 85112; RL 1955, §115-13; amL Sp19592d, c 1, 8814, 16; amL 1963, c 114, §81; HRS §231-9; amimp
L 1984, ¢ 90, 81; gen ch 1985; am L 1996, c 133, §1]

18-231-9.4-01 [8231-9.4 Credit or debit card remittances.] Inadditionto sections237-31, 237D-6.5, and 251-5, aswell asany
other form of payment allowed under provisions of title 14 administered by the department, the director, by rules
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ADMINISTRATION OF TAXES §231-9.9

adopted pursuant to chapter 91, may permit the use of credit or debit cards for remittances made to the department. A
service fee shall not be required by the department for the use of debit cardsfor remittances, but may be required by the
department for the use of credit cards for remittances.

For purposes of this section:

“Credit card” shall have the same meaning as provided in section 478-1.

“Debit card” means any card, plate, or other single credit device issued with or without a fee to a cardholder to
purchase goods or services or to obtain cash that is debited from the cardholder’s checking or other bank account. [L
1997, ¢ 179, 81]

[8231-9.5] Assessment of additional taxesof cor porationsor partnerships. Additional taxesof acorporation or
partnership shall be assessed to it under its corporate or firm name. [L 1989, ¢ 14, 81(2)]

[§231-9.6] Fiduciaries, liability. Every personal representative, trustee, guardian, or other fiduciary shall be
answerable as such for the performance of all acts, matters, or things as are required to be done in respect to the
assessment of thetaxesfor which thefiduciary isresponsiblein afiduciary capacity. Thefiduciary shall beliablefor the
payment of thosetaxesup to theamount of theavailable property held by thefiduciary, but shall not be personally liable.
The fiduciary may retain so much property as may be necessary to pay the taxes due. The fiduciary may recover the
amount of taxes paid from the beneficiary to whom the property shall have been distributed. [L 1989, ¢ 14, 81(3)]

[8231-9.7] Informalitiesnot toinvalidate assessments, mistakesin namesor notices, etc. No assessment or act
relating to the assessment or collection of taxesshall beillegal nor shall such assessment, levy, or collection beinvalid on
account of mere informality or mistakes in names, notices, etc. [L 1989, ¢ 14, 81(6)]

[8231-9.8] Tax bills. Each statetax collector shall mail, postage prepaid, or deliver to all known persons assessed
taxesinthe statetax collector’ sdistrict, tax billsdemanding payment of taxes due from each of them, but no person shall
be excused from the payment of any tax or delinquent penalties thereon by reason of failure on the person’s part to
receive such bill. The bill, if mailed, shall be addressed to the person concerned at the person’s last known address or
place of residence. [L 1989, ¢ 14, 81(7)]

18-231-9.9 §231-9.9 Payment of taxes by electronic fundstransfer. (a) The director of taxation is authorized to require
every person whose tax liability for any one taxable year exceeds $100,000 and who files a tax return for any tax,
including consolidatedfilers, toremit taxesby one of the meansof electronic fundstransfer approved by the department;
provided that for withhol ding taxes under section 235-62, electronic funds transfers shall apply to annual tax liabilities
that exceed $40,000.

(b) Any person who filesatax return for any tax and is not required by subsection (a) to remit taxes by means of
electronic funds transfer may elect to remit taxes by one of the means of electronic funds transfer approved by the
department with the approval of the director of taxation.

(c) If apersonwhoisrequired under subsection (a), to remit taxes by one of the means of electronic fundstransfer
approved by the department failsto remit the taxes using an approved method on or before the date prescribed therefor,
unlessitisshown that thefailureisdueto reasonable cause and not to neglect, there shall be added to thetax required to
be so remitted a penalty of two per cent of the amount of the tax. The penalty under this subsection isin addition to any
penalty set forth in section 231-39.

(d) Nolater thantwenty daysprior to the convening of each regular session, the department shall submit areport to
the legislature containing:

(1) The number of taxpayers who were assessed the two per cent penalty pursuant to subsection (c);

(2) The amounts of each assessment; and

(3) Thetotal amount of assessments collected for the previousyear. [L 1995, c121, 81; amL 1997,¢c 177,881,
3; amL 2001, c 44, 8§1; am L 2004, ¢ 113, 82]

Revision Note
Subsection (d), enacted as a new section, is codified to this section pursuant to §23G-15.
Note
The 2004 amendment applies to withholding requirements for payroll periods beginning on or after December 31, 2004. L 2004, ¢ 113, 8§5.
Cross Reference

Tax Information Release No. 95-6, “ Questions and Answers on Paying Taxes by Electronic Funds Transfer”

Tax Information Release No. 99-1, “Filing of Tax Returns Required by Taxpayers Who Pay Taxes by Electronic Funds Transfer (EFT)”

Tax Information Release No. 2004-1, “Act 113, Session Laws of Hawaii 2004, Relating to Income Tax Withholding”

Tax Announcement 2005-01, “Instructions on Filing Federal Schedule B (Form 941), Report of Tax Liability for Semiweekly Schedule
Depositors, for Hawaii Withholding Tax Purposes”
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§231-10 ADMINISTRATION OF TAXES

§231-10 Department; keep officeswhere. The department of taxation shall keep officesin the several districts,
for the convenience of the public business. [L 1932 2d, ¢ 40, 859; RL 1935, §1956; RL 1945, 85113; RL 1955, §115-14;
am L Sp 1959 2d, c 1, 816; am L 1967, c 37, §1; HRS §231-10]

POLICE; DISTRICT JUDGES

§231-11 Policeto aid assessing or collecting officers. The director of taxation or any assessing or collecting
officer of the department of taxation, when resisted or impeded in the exercise of his office, may require any police
officer toaid himinthedischargeof hisduties, and if any such officer refusesto render aid he shall be deemed guilty of a
misdemeanor. [L 1932 2d, ¢40, 811; RL 1935, §1918; RL 1945, 85114; amL 1945, ¢ 79, §6; RL 1955, 8115-15; amL Sp
1959 2d, ¢ 1, §16; HRS §231-11]

§231-12 REPEALED. L 1995, c 92, §20.
Note
L 1995, ¢ 66, §5 purports to amend this section.
Case Notes

An action on thejudgment recovered for taxes, as distinguished from an action for taxes, cannot be maintained in the district court if the amount of
the judgment exceeds the limit of the courts jurisdiction. 18 H. 278.
In hearing counterclaim over whichit had nojurisdiction, district court did not loseitsjurisdiction over themainclaim. 53H. 642, 500 P.2d 743.

DELINQUENT TAXES

§231-13 Director; examination, investigation, and collection. (a) Thedirector of taxation shall beresponsible
for the collection and general administration of all delinquent taxes. Notwithstanding any other law to the contrary, the
director, by contract, may select and retain bonded collection agencies, licensed attorneys, accountants, and auditors or
other personsfor the purpose of assessment, enforcement, or collection of taxesfrom persons subject to the provisions of
title 14 administered by the department.

(b) Attheoption of thedirector, any contract entered into under thissection may providefor compensation on:

(1) A fixed price basis;

(2) Anhourly rate basis with or without a fixed cap; or

(3) A contingent fee arrangement to be specified inthe contract; provided that this paragraph shall not apply to
auditors and accountants.

All compensation shall be payable out of the taxes recovered for the State or from the debtor in accordance with the
terms of, and up to the amount authorized by the contract, unless otherwise determined by the director. [L 1933, ¢ 135,
82; RL 1935, §1966; am L 1937, c 241, 81; RL 1945, 85118; RL 1955, §115-18; am L Sp 1959 2d, c 1, §16; HRS
§231-13; am L 1982, ¢ 88, 82; amimp L 1984, ¢ 90, §1; gen ch 1985; am L 1990, ¢ 34, §3; am L 1997, ¢ 253, §1; am L
1999, ¢ 68, 81]

§231-14 Attorney. Theattorney general shall assign one of the attorney general’ s deputies as attorney and legal
advisor and representative of the director of taxation. The attorney may proceed to enforce payment of any delinquent
taxes by any meansprovided by law. Any legal proceeding may beinstituted in the name of the director or thedirector’s
deputy, the collector of thedistrict in which the delinquency exists, or inthe name of the collector of delinquent taxes. [L
1933, ¢ 135, §3; RL 1935, 81967; amL 1937, c241, 82; RL 1945, 85119; RL 1955, 8115-19; amL Sp 195924, c 1, §16;
am L 1967, ¢ 37, §1; HRS §231-14; am imp L 1984, ¢ 90, §1; gen ch 1985]

RETURNSAND RECORDS, GENERALLY; VALIDITY

§231-15 Returns to be signed. Every return statement, or other document required to be made for taxation
purposes shall be signed in accordance with forms or regulations prescribed by the department of taxation. Whereforms
or regulations have not been prescribed, every such return, statement, or other document shall be signed by the person
required to make the return, statement, or other document or by some duly authorized person in the person’s behalf.

The department of taxation may require that, if any person or persons actually prepare or sign areturn for another
person, the person or persons so preparing or signing the return shall sign a statement showing such facts and such
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ADMINISTRATION OF TAXES §231-15.8

authority to sign such return as may be prescribed by the department, and the department may by regulation define the
classes of personsto whom this provision shall apply.

Any other provision of law to the contrary notwithstanding, no oath shall berequired upon any tax return. [L 1943, ¢
4,881, 2, 3; RL 1945, 85123; RL 1955, 8115-21; am L Sp 1959 2d, ¢ 1, 816; HRS §231-15; am L 1980, c 211, 8§1]

§231-15.5 Disclosurebyreturnpreparers. Any personwhoisengagedinthebusinessof preparing, or providing
servicesin connection with the preparation of tax returns or any person who for compensation prepares any such return
for any other person and who, without the written consent or request of such other person, discloses any information
furnished to him for, or in connection with, the preparation of any such return or uses any such information for any
purpose other than to prepare, or assist in preparing any such return, shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not more than $1,000 or imprisoned not more than one year, or both.

Except as otherwise provided, this section shall not apply to adisclosure of information if such disclosure is made
pursuant to section 231-3 or pursuant to an order of acourt. [L 1973, ¢ 106, §1; am L 1974, c 128, §1]

§231-15.6 Returnsof corporationsor partnerships. Thereturns, statements, or answersrequired under chapters
of thelaw under title 14 administered by the department, in the case of acorporation, shall be made by any officer of the
corporation, or in the case of apartnership, by any one of the partners. [L 1989, ¢ 14, 81(4); am L 1991, c 263, 86; am L
1994, ¢ 16, 81; am L 1995, ¢ 66, §6]

§231-15.7 Returnsby fiduciaries. The returns, statements, or answers required under chapters of the law under
title 14 administered by the department shall be made by the personal representative, trustee, guardian, or other fiduciary
in such capacity in any taxation district in which returns arerequired. [L 1989, ¢ 14, 81(5); an L 1991, ¢ 263, §87; am L
1994, ¢ 16, §2; am L 1995, ¢ 66, §7]

§231-15.8 Timefor performing certain acts postponed by reason of servicein combat zone. (a) Thissection
shall apply to statetax laws set forth in thistitle 14 that provide for thefiling with the director of taxation of areturn or
statement of the tax or payment of the amount taxable.

(b) Thissection appliesto any individua serving inthe armed forces of the United States, or serving in support of
the armed forces, in an area designated by the President of the United States by Executive Order as acombat zone for
purposes of section 112 (with respect to certain combat pay of members of the armed forces) of the federal Internal
Revenue Code of 1986, as amended, at any time during the periods designated by the President by Executive Order as
the periods of combatant activities in the zone for the purposes of section 112, or when deployed outside the United
Statesaway from theindividual's permanent duty station while participating in an operation designated by the Secretary
of Defense asacontingency operation (asdefined in section 101(a)(13) of title 10, United States Code) or which became
such acontingency operation by operation of law, at any timeduring the period designated by the President by Executive
Order asthe period of combatant activitiesin such zonefor purposes of such section or at any time during the period of
such contingency operation, or hospitalized asaresult of injury received while serving in such zone or operation during
such time.

Theperiod of servicein the zone or operation, plusthe period of continuous qualified hospitalization attributableto
the injury, and the next one hundred eighty days thereafter, shall be disregarded in determining in respect of any tax
liability (including any interest, penalty, additional amount, or addition to the tax) of the individual:

(1) Whether any of the following acts was performed within the time prescribed therefore:
(A) Filing any tax return (except income tax withheld at source);
(B) Payment of any tax (except income tax withheld at source) or any installment thereof or any other
liability to the State in respect of such tax;
(C) Filingatax appeal pursuant to chapter 232 or an action to recover moneys paid under protest pursuant
to section 40-35(b) if the payment was for tax liability imposed pursuant to thistitle 14;
(D) Allowance of acredit or refund of any tax;
(E) Filingaclaim for credit or refund of any tax;
(F) Bringing suit upon any claim for credit or refund;
(G) Assessment of any tax;
(H) Giving or making any notice or demand for the payment of any tax or with respect to any liability to
the State in respect of any tax;
()  Caollectionby thedirector, by levy or otherwise, of theamount of any liability inrespect of any tax;
(J) Bringing suit by the State or any representative of the State on its behalf in respect of any liability in
respect of any tax; and
(K) Any other act required or permitted under the tax or revenue laws of the State pursuant to rules
adopted by the director.
(2) Theamount of any credit or refund.
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§231-16 ADMINISTRATION OF TAXES

(c) Thissection shall apply to the spouse of any individual entitled to the benefits of this section. The preceding
sentence shall not causethis sectionto apply for any spousefor any taxableyear beginning more than two years after the
date designated under section 112 (with respect to certain combat pay of members of the armed forces) of the federal
Internal Revenue Code of 1986, as amended, as the date of termination of combatant activitiesin a combat zone.

(d) Theperiod of servicein adesignated combat zone shall include the period during which anindividual entitled
to benefits under this sectionisin amissing status, within the meaning of section 6013(f)(3) (with respect tojoint return
where an individua isin missing status) of the federal Internal Revenue Code of 1986, as amended.

(e) Notwithstanding subsection (b), any action or proceeding authorized by section 231-24 (regardless of the
taxableyear for which thetax arose) aswell asany other action or proceeding authorized by law in connection therewith,
may be taken, begun, or prosecuted. In any other casein which the director determinesthat collection of the amount of
any assessment would be jeopardized by delay, subsection (b) shall not operate to stay collection of the amount by levy
or otherwise as authorized by law. There shall be excluded from any amount assessed or collected pursuant to this
subsection the amount of interest, penalty, additional amount, and addition to the tax, if any, in respect of the period
disregarded under subsection (b). Inany casetowhich thissubsectionrelates, if thedirector isrequired to giveany notice
to or make any demand upon any person, the requirement shall be deemed to be satisfied if the notice or demand is
prepared and signed, in any case in which the address of the person last known to the director isin an area for which
United States post offices under instructions of the Postmaster General, by reason of the combatant activities, are not
accepting mail for delivery at thetimethe notice or demand issigned. In this case the notice or demand shall be deemed
to have been given or made upon the date it is signed.

(f) The assessment or collection of any tax or of any liability to the State in respect of any tax or any action or
proceeding by or on behalf of the Statein connection therewith, may be made, taken, begun, or prosecuted in accordance
with law, without regard to subsection (b), unless prior to the assessment, collection, action, or proceeding it is
ascertained that the person concerned is entitled to the benefits of subsection (b).

(g) Treatment of individuals performing Desert Shield services:

(1) Anyindividua who performed Desert Shield services (and the spouse of theindividual) shall be entitled to
thebenefitsof thissectioninthesamemanner asif theserviceswere servicesreferred toin subsection (b).

(2) For purposes of this subsection, “Desert Shield services’ means any services in the armed forces of the
United States or in support of the armed forcesif these services are performed in the area designated by the
President as the “Persian Gulf Desert Shield area’ and the services are performed during the period
beginning on August 2, 1990, and ending on the date on which any portion of the Persian Gulf Desert Shield
areaisdesignated by the President asacombat zone pursuant to section 112 (with respect to certain combat
pay of members of the armed forces) of the federal Internal Revenue Code of 1986, as amended.

(h) For purposes of this section, “qualified hospitalization” means any hospitalization outside the United States
and any hospitalizationinsidethe United States, except that not more than five years of hospitalizationinside the United
States may be taken into account under this subsection. The five-year period of qualified hospitalization inside the
United States shall not apply for purposes of applying this section with respect to the spouse of an individual entitled to
the benefits of subsection (b).

() If anindividual isentitled to the benefits of this section with respect to any return and thereturnistimely filed
(determined after the application of subsection (b)) section 231-23(d)(1) with respect to the limitations for computing
interest shall not apply and interest shall be paid from the due date of thereturn regardless of whenthereturnisfiled.

() If anindividual isentitled to the benefits of subsection (b), then, with respect to claiming any credit pursuant to
state tax laws set forth in this title 14 and any general credit enacted pursuant to Article VII, section 6, of the State
Constitution, thelimitation period prescribed for such claimsshall be determined after the application of subsection (b).
[L 1991, ¢ 208, §2; am L 2004, c 89, §2]

Note
The 2004 amendment applies to taxable years beginning after December 31, 2003, except as otherwise provided in this Act. L 2004, c 89, §6.
Cross References

Civil relief for state military forces, see chapter 657D.
Tax Information Release No. 2003-2, “Extension of Deadlines and Other Tax Relief for Members of the Armed Forces, Reserves, and Hawaii
National Guard”

§231-16 Copies of returns. Except as otherwise provided by law, copies of any tax return filed with the
department of taxation shall be furnished to the taxpayer filing the return or to the taxpayer’ s representative who has
written authorization to be provided such copies upon the payment of $1 per page and $1 for any certification thereof by
thedepartment. [L 1963, ¢ 24, 81; Supp, 8115-21.5; HRS §231-16; am L 1980, ¢ 212, §1; amimp L 1984, c 90, §1; gen
ch 1985]

Cross References:

Modification of fees, see §92-28.
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ADMINISTRATION OF TAXES [8231-19.5]

§231-17 Notices, how given. Unless otherwise provided, every notice, the giving of which by the department of
taxation isrequired or authorized, shall be deemed to have been given on the date when the notice was mailed, properly
addressed to the addressee at the addressee’ s last known address or place of business. [L 1953, ¢ 125, §2; RL 1955,
8115-22; am L Sp 1959 2d, ¢ 1, 816; HRS §231-17; am imp L 1984, ¢ 90, §1; gen ch 1985]

§231-18 Federal or other tax officialspermitted toinspect returns; reciprocal provisions. Notwithstanding
the provisions of any law making it unlawful for any person, officer, or employee of the State to make known
informationimparted by any tax return or permit any tax return to be seen or examined by any person, it shall belawful to
permit aduly accredited tax official of the United States, any state or territory, any county of this State, or the Multistate
Tax Commission to inspect any tax return of any taxpayer, or to furnish to an official, commission, or the authorized
representative thereof an abstract of the return or supply the official, commission, or the authorized representative
thereof with information concerning any item contained in the return or disclosed by the report of any investigation of
the return or of the subject matter of the return for tax purposes only. The Multistate Tax Commission may make the
information available to a duly accredited tax officia of the United States, any state or territory, or the authorized
representativethereof, for tax purposesonly. [L 1937, c 109, §1; RL 1945, §5124; RL 1955, §115-23; HRS §231-18; am
L 1974, ¢ 139, 81; amimp L 1984, c 90, 81; gen ch 1985; am L Sp 2005, ¢ 9, 8§3]

§231-19 REPEALED. L 1989, c 14, §20.

18-231-19.5 [8231-19.5] Public inspection and copying of written opinions. (a) Written opinions shall be open to public
inspection and copying as provided in this section, notwithstanding sections 235-116, 236D-15, 237-34, and 237D-13
and any other law restricting disclosure of tax returns or tax return information to the contrary. Except as provided in
subsection (f), regarding the disclosure of thetext of written opinions, chapter 92F shall not apply to tax returns and tax
return information.

A written opinion may not be used or cited as precedent unless otherwise provided by department rules.

(b) For purposesof thissection, theterm “written opinion” meansawritten statement issued by the departmenttoa
taxpayer, or to the taxpayer’s authorized representative on behalf of the taxpayer, that interprets and applies any
provision in title 14 administered by the department to a specific set of acts. A written opinion generally recites the
relevant facts, sets forth the applicable provisions of law, and shows the application of the law to the facts. A written
opinion shall not include:

(1) Any written communication from the department to any person in connection with the examination or audit
of any person’ stax return, or in connection with collection activitiesrel ating to any person’ s delingquent tax
liability;

(2) An information letter, which is a written statement issued by the department that provides genera
information by calling attention to awell-established interpretation or principle of tax law, whether or not it
appliesto aspecific set of facts. Aninformation letter may beissued when the nature of therequest from the
taxpayer suggests that the taxpayer is seeking general information, or where the department believes that
genera information will assist the taxpayer; or

(3) A determinationletter, whichisawritten statement issued by the department that appliesaninterpretation or
principle of tax law clearly established by statute, rule, written opinion, or published court decision to a
particular set of facts. A determination letter includesthe grant or denial of consent, permission, exemption
or registration, or aroutine correspondence in responseto taxpayer inquiries. A determination letter shall be
designated as such, and shall indicate the clearly established interpretation or principle applied and its
source.

(c) Before making a written opinion available for public inspection and copying under subsection (a), the
department where possible shall segregate from the opinion trade secrets or other confidential, commercial, and
financial information, and identifying detail s such asthe name, address, and social security or tax identification number
of the person to whom the written opinion pertainsand of any other person identified inthe written opinion. Segregated
text shall not be disclosed under this section.

(d) Upon issuance of any written opinion, the department shall mail a notice of intention to disclose the opinion
together with a copy of the opinion showing the text the department proposes to segregate to any person to whom the
written opinion pertains (or any known successor ininterest, personal representative, or other person authorized by law
to act for or on behalf of such person).

(e) Except asotherwise provided in subsection (h), awritten opinion, as segregated under subsection (c), shall be
open to public inspection and copying no earlier than seventy-five days, and no later than ninety days, after the
department’ s notice of intention to disclose is mailed. At the written request of a person to whom the written opinion
pertains (or asuccessor ininterest, personal representative, or other person authorized by law to act for or on behalf of the
person), the preceding period may be extended, but the department shall make the written opinion available for
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§231-20 ADMINISTRATION OF TAXES

inspection and copying no later than one hundred eighty daysafter the noticeto discloseismailed, including extensions.

(f) The department’s decision as to what constitutes a written opinion is final. A decision concerning the
disclosure of the text of written opinions may be contested, but only in the manner and within the time set forth in this
subsection. Any person who meets the requirements of paragraph (1) or (2) and who has exhausted the administrative
remedies as prescribed by rules adopted by the department may appeal within sixty days of the date of the department’s
decision to the office of information practices in accordance with procedures established by the office of information
practices under sections 92F-15.5 and 92F-42(1). The office of information practices may examine the written opinion
at issue, in camera, to assist in determining whether it, or any part of it, may be withheld. In determining whether
information constitutes a trade secret or other confidential, commercial, and financia information, the office of
information practices may consider and apply, in addition to any other relevant sources, interpretations of those terms
under chapter 92F.

Only thefollowing personsmay contest adecision of the department concerning the disclosure of written opinions:

(1) Any person:
(A) To whom a written opinion pertains (or a successor in interest, personal representative, or other
person authorized by law to act for or on behalf of the person);
(B) Who has a material interest in maintaining the confidentiality of any written opinion or portion
thereof; and
(C) Who disagrees with a decision by the department not to segregate information from any written
opinion; or
(2) Any personwhoisaggrieved by thedepartment’ sdenial of arequest toinspect and copy any written opinion
or portion thereof.

Any person aggrieved by a decision of the office of information practices may appeal the decision to the circuit
court of thefirstjudicial circuit, or of thejudicial circuitinwhichtherequest for thewritten opinionismadeorinwhicha
copy of thewritten opinion ismaintained by the department. The appeal shall befiled within thirty days after the date of
thedecision of the office of information practices. Thecircuit court shall hear the matter de novo. Opinionsand ruling of
the office of information practices shall be admissible. The circuit court may examine the written opinion at issue, in
camera, to assist in determining whether it, or any part of it, may be withheld.

Any person advocating nondisclosure or segregation under paragraph (1) shall have the burden of proof and
persuasion, but any person under paragraph (2) need only establish the denial of arequest and the department shall have
the burden of proof and persuasion to justify the denial of the request to inspect and copy.

(g) Except for casesthecircuit court considers of greater importance, proceedings before the court, as authorized
by this section, and appeal stherefrom, shall be assigned for hearing and trial or for argument at the earliest practicable
date and expedited in every way.

(h) Upon appeal to the office of information practices or acourt under subsection (f), the written opinion at issue
shall not be made availablefor public inspection and copying pending thefinal decisioninthe case. If thefinal decision
in the case determinesthat the written opinion subject to the appeal shall be open and availableto publicinspection and
copying, or that confidential or identifying information must be segregated, then the department shall make the written
opinion availablefor publicinspectionand copying not |later than thirty daysafter the decision becomesfinal. Theoffice
of information practicesor the court may extend thisthirty-day period for such timeasthe officeof information practices
or the court finds necessary to alow the department to comply with its decision.

(i) Thedepartment shall compileyearly anindex in such form asthe department determinesof all written opinions
issued during the preceding calendar year. Copies of theindex shall be furnished upon the payment of 50 cents apage.
Copies of written opinions shall be furnished upon the payment of $1 a page.

(j) Except as provided in this section, written opinions shall remain subject to all laws governing tax returns and
tax return information and the department shall not be required by any court to disclose any written opinion except as
specifically authorized by title 14.

(k) No officer or employee of the department shall be in violation of any law prohibiting the disclosure of tax
returns or tax return information, or in violation of any other law restricting the disclosure of information, due to the
release of any written opinion pursuant to this section.

() The department may adopt rules pursuant to chapter 91 to implement this section. [L 1994, ¢ 115, 8§2]

Note
Appliesto written opinions dated after December 31, 1994. L 1994, ¢ 115, 84.

§231-20 Evidence, tax recordsas. Inrespect of every tax the administration of which iswithin the scope of the
department of taxation’sduties and except as otherwise specifically provided in thelaw imposing the tax, the notices of
assessments, records of assessments, and lists or other records of payments and amounts unpaid, prepared by or under
the authority of the department, or copiesthereof, shall be primafacie proof of the assessment of the property or person
assessed, theamount dueand unpaid, and thedelinquency in payment, and that all requirementsof law inrelation thereto
have been complied with. [L 1932 2d, ¢ 40, 84; RL 1935, §1911; RL 1945, 85127; am L 1953, ¢ 125, §3; RL 1955,
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8115-25; am L Sp 1959 2d, c 1, §16; HRS §231-20]

§231-21 Due date on Saturday, Sunday, or holiday. When the due date for any remittance or document
required by any law imposing atax fallson aSaturday, Sunday, or legal holiday, the remittance or document shall not be
due until the next succeeding day whichisnot aSaturday, Sunday, or legal holiday. [L 1965, ¢ 133, 81; Supp, 8115-25.5;
HRS §231-21]

ADJUSTMENTSAND REFUNDS

§231-22 REPEALED. L 1989, c 14, §21.

§231-23 Adjustments and refunds. (a) This subsection shall apply to all taxes except those collected under
chapter 247 and those collected under achapter containing aprovision for credit and refund of the amount of tax paidin
excess of the tax imposed by such chapter. Asto all tax payments for which arefund or credit is not authorized by this
subsection (including without prejudice to the generality of the cases of unconstitutionality hereinafter mentioned in
(2)(C)) the remedies provided by appeal or under section 40-35 are exclusive.

(1) If theamount already paid exceedsthat which should have been paid under the chapter imposing aparticul ar
tax, or if the amount already paid results in duplication of payment in whole or in part, the excess so paid
shall be refunded in the manner provided in subsection (c) subject however to the following limitations:
(A) Norefund shall be made unless an application for the refund shall have been made within five years

after the amount to be refunded was paid,;

(B) Norecourse may be had except under section 40-35 or by appeal for refunds of taxes paid pursuant to
an assessment by the director of taxation, provided that if the assessment by the director shall contain
clerical errors, transposition of figures, typographical errors, and errorsin calculation or if there shall
be anillegal or erroneous assessment, the usua refund procedures shall apply; or

(C) Norefund or overpayment credit shall be made unlessthe original payment of the tax was due to the
law having beeninterpreted or applied in respect of thetaxpayer concerned differently thanin respect
of taxpayers generally.

(2) Inany casewhere ataxpayer isentitled to arefund, the taxpayer, at the taxpayer’s election, may apply the
amount of therefund asan overpayment credit to taxes subsequently accruing under the same chapter asthat
under which the refundable amount was collected.

(b) This subsection shall apply to the taxes collected under chapter 247.

There may be refunded in the manner provided in subsection (c) such conveyance tax as has been erroneously or
unjustly paid.

(c) Thissubsection shall apply to all taxes.

(1) Allrefundsshall bepaid only upon aformto beknown asa“refund voucher” prepared by the collector. The
refund vouchers shall set forth all the detailsof each transaction, shall be approved by the director, and shall
be forwarded to the comptroller from time to time. The comptroller shall issue a warrant, in the form
prescribed by section 40-52, for the payment of any such refund out of the tax reserve fund hereinafter
created; provided that if the person entitled to the refund is delinquent in the payment of any tax, the
comptroller, upon demand of the collector and after notice to the delinquent taxpayer, shall withhold the
amount of the delinquent taxes, together with penalties and interest thereon, from the amount of the refund
and pay the same to the collector.

(2) Thereishereby appropriated, from the general revenues of the State not otherwise appropriated, the sum of
$25,000 which shall be set aside as a trust fund to be known as the tax reserve fund. All refunds of taxes
collected by the department under chaptersof thelaw under title 14 administered by the department shall be
made out of the tax reserve fund. The director of taxation, from time to time, may deposit taxes collected
under chapters of thelaw under title 14 administered by the department in the state treasury to the credit of
thetax reserve fund so that there may be maintained at all timesafund not exceeding $25,000. The amounts
deposited shall be made from the taxes with respect to which a particular refund is made.

(d) Thissubsection shall apply to arefund for an overpayment of atax.

(1) If the tax return as filed by a taxpayer shows the amount already paid, whether or not on the basis of
installments, exceeds the amount determined to be the correct amount of the tax due, and the taxpayer
requests arefund of the overpayment, the amount of overpayment together with interest, if any, shall be
refunded in the manner provided in subsection (c). The interest shall be allowed and paid at the rate of
two-thirds of one per cent for each month or fraction thereof, beginning with the first calendar day after the
due date of the return or, if the return is filed after the prescribed due date, the first month following the
month thereturnisreceived, and continuing until the date that the director approves the refund voucher. If
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the director approves the refund voucher within ninety days from the due date or the date the return is
received, whichever islater, and the comptroller of the State sends the taxpayer a refund warrant within
forty-five days from the date of the director’ s approval, no interest on the overpayment will be allowed or
paid. However, if either the director or the comptroller exceeds the time allowed herein, interest will be
computed from the first calendar day after the due date of the return or from the first month following the
month the return is received by the director if thereturn isfiled after the prescribed due date, until the date
that the comptroller sends the refund warrant to the taxpayer.

(2) If any overpayment of taxes results or arisesfrom (A) the taxpayer filing an amended return, or from (B) a
determination made by the director and such overpayment isnot shown on the original return asfiled by the
taxpayer, interest onthe overpayment shall beallowed and paid from thefirst calendar day after thedue date
of theorigina return or, if theoriginal returnisfiled after the prescribed due date, the first month following
themonth thereturnisreceived, to the datethat thedirector signstherefund voucher. If thecomptroller does
not send the refund warrant to the taxpayer within forty-five days after the director’ sapproval, interest will
continue until the date that the comptroller sends the refund warrant to the taxpayer.

(3) For purposes of anetincome tax return, if any overpayment of any taxes results from a carryback of anet
operating loss, the overpayment shall be deemed to have been made at the close of thetaxableyear inwhich
the net operating loss arises. To the extent that the carryback of net operating loss results in reducing the
amount of underpayment of taxes for prior taxable year or years, interest which would be chargeable
because of the underpayment shall not be applicable with respect to that amount or amounts which are
carried back.

(4) Inthecaseof credit, interest shall be allowed and paid from the first calendar day after the due date of the
return, the first month following the month the return is received by the director, or the date of payment,
whichever islater, to the date the credit istaken; provided that the director may make arefund of any credit
to ataxpayer wherethetaxpayer has no underpayment against which to apply the credit. [L 1939, ¢ 213, 81;
RL 1945, §5130; amL 1949, ¢ 205, 81; RL 1955, §115-28; amL 1957, ¢ 152, 81; amL Sp 1959 2d, c 1, §16;
amL 1963, ¢ 45, 81(c); amL 1966, ¢ 10, 83; amL 1967, c 134, §2; HRS§231-23; am L 1968, ¢32, §83; amL
1971, ¢ 10, 81;amL 1972,¢200, 85;amL 1974,c12,81;amL 1983,c 217, 86; amimpL 1984, c90, 81; gen
ch 1985; am L 1985, ¢ 16, 85; am L 1986, ¢ 340, 85; am L 1989, ¢ 14, 84(4); amL 1991, ¢ 136, 81 and c 263,
88; am L 1992, ¢ 102, 8§1; am L 1995, ¢ 66, §8; am L 2003, c 135, 82]

Cross Reference

Tax Information Release No. 2002-1, “Audit of Net Income, General Excise, and Use Tax Returns; Appea Rights; Claims for Refund; and
Payment to State Under Protest”

Case Notes

Mentioned with respect to applicable period for bringing action for refund of general excise taxes. 53 H. 1, 486 P.2d 396.
Prohibits original actions by insurers to recover moneys paid to State without protest under 8431-318. 5 H. App. 122, 678 P.2d 1101.

§231-24 Jeopardy assessments, etc. (a) If the department of taxation determines that a taxpayer designs to
depart quickly from the State, or to remove the taxpayer’ s property therefrom, or to conceal the taxpayer’s self or the
taxpayer’ s property therein, or to do any other act tending to prejudice or jeopardize, in whole or in part, the assessment
or collection of any tax the administration of which iswithin the scope of the department’ s duties, the department shall
cause notice of the determination to be given to the taxpayer addressed to the taxpayer’ slast known address or place of
business. The determination by thedepartment shall befor all purposes presumptive evidence of thetaxpayer’ sdesign.

(b) Upon making the determination, the department shall immediately assess, insofar as not theretofore assessed,
and shall collect, the tax and all penalties and interest provided for by law. It shall not be a defense to any assessment
made under thissection, or to any distraint or other proceedingsfor collectioninitiated under thissection, that thetaxable
year or other tax period hasnot terminated, or that thetime otherwise allowed by law for filing areturn hasnot expired, or
that the notices otherwise required by law for making an assessment have not been given, or that the time otherwise
allowed by law for taking or prosecuting an appeal or for paying the tax has not expired.

(c) Nothinginthissection shall prejudicetheright of any taxpayer to have the moneys collected held apart orina
special fund pending the pursuit of any remedy thetaxpayer may havefor therecovery thereof, asotherwise provided by
law.

(d) Notwithstanding this section, the collection of thewhole or any part of thetax may be stayed by filing with the
department abond in such amount, and with such sureties asthe department deems necessary, together with such further
security asthe department may from timeto timerequire, conditioned for the payment of the amount collection of which
isstayed at thetime at which, but for this section, the amount would be due. [L 1953, ¢ 125, pt of 84; RL 1955, §115-29;
am L Sp 1959 2d, c 1, 816; HRS 8231-24; am imp L 1984, ¢ 90, §1; gen ch 1985]
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Cross Reference

Tax Information Release No. 2002-1, “Audit of Net Income, General Excise, and Use Tax Returns; Appeal Rights; Claims for Refund; and
Payment to State Under Protest”

COLLECTION PROCEEDINGS

§231-25 Payment, enfor cement of by assumpsit action or by levy and distraint upon all property and rights
toproperty. (a)If any tax beunpaid when due, thedirector of taxation may proceed to enforce the payment of thesame,
with all penalties, asfollows:

)

2

By action in assumpsit, inthe director’ sown name, on behalf of the State, for the amount of taxesand costs,
or, if the tax is delinquent, for the amount of taxes, costs, penalties, and interest, in any district court,
irrespective of the amount claimed. Execution may issue upon any judgment rendered in any such action
which may be satisfied out of any real or personal property of the defendant; and

By levy upon all property and rightsto property (except such property asisexempt under subsection (b)(6))
belonging to such taxpayer or on which there is alien, as the director may deem sufficient to satisfy the
payment of taxes due, penalties and interest if any, and the costs and expenses of the levy.

(b) Thefollowing rules are applicable to the levy as provided for in subsection (a)(2):

D)

2

3

(4)

Seizure and sale of property. The term “levy” as used in this section includes the power of distraint and

seizure by any means. Except as provided in paragraph (2), alevy shall extend only to property possessed

and obligationsexisting at thetimethereof. In any casein which thedirector or the director’ srepresentative
may levy upon property or rights to property, the director may seize and sell the property or rights to
property (whether real or personal, tangible or intangible);

Theeffect of alevy on salary or wagespayableto or received by ataxpayer shall be continuousfromthedate

the levy isfirst made until the levy isreleased. The levy on salary or wages shall attach to twenty-five per

cent of any salary or wages payable or received by the taxpayer;

Successive seizures. Whenever any property or rights to property upon which levy has been made is not

sufficient to satisfy the claim of the Statefor which levy ismade, thedirector or thedirector’ srepresentative,

thereafter, and as often as may be necessary, may proceed to levy in like manner upon any other property
liabletolevy of the person against whom aclaim exists, until the amount due from the person, together with
all expenses, isfully paid;

Surrender of property subject to levy.

(A) Requirement. Any person in possession of (or obligated with respect to) property or rightsto property
subject to levy upon which a levy has been made, upon demand of the director or the director’'s
representative, shall surrender the property or rights (or discharge the obligation) to thedirector or the
director’s representative, except that part of the property or rights asis, at the time of the demand,
subject to an attachment or execution under any judicial process;

(B) Extent of personal liability. Any person who fails or refuses to surrender property or rights to
property, subject to levy, upon demand by the director or the director’ srepresentative, shall beliable
inthe person’ sown person and estate to the Statein a sum equal to the value of the property or rights
not so surrendered, but not exceeding theamount of taxesfor the collection of which thelevy hasbeen
made, together with costsand interest on the sum at therate of eight per cent ayear from thedate of the
levy. Any amount (other than costs) recovered under this subparagraph shall be credited against the
tax liability for the collection of which the levy was made;

(C) Pendlty for violation. In addition to the personal liability imposed by subparagraph (B), if any person
required to surrender property or rightsto property failsor refuses to surrender the property or rights
to property without reasonable cause, the person shall beliablefor apenalty equal to fifty per cent of
the amount recoverable under subparagraph (B). No part of the penalty shall be credited against the
tax liability for the collection of which the levy was made;

(D) Effect of honoring levy. Any personin possession of (or obligated with respect to) property or rights
to property subject to levy upon which alevy has been made who, upon demand by the director or the
director’ srepresentative, surrendersthe property or rightsto property (or dischargestheobligation) to
the director or the director’ s representative (or who pays aliability under subparagraph (B)) shall be
discharged from any obligation or liability to the delinquent taxpayer and any other person with
respect to the property or rights to property arising from the surrender or payment; and

(E) Persondefined. Theterm“person,” asused in subparagraph (A), includes an officer or employeeof a
corporation or amember or employee of a partnership, who as an officer, employee, or member is
under aduty to surrender the property or rights to property, or to discharge the obligation;
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(5) Production of books. If alevy has been made or is about to be made on any property, or rightsto property,
any person having custody or control of books or records, containing evidence or statementsrelating to the
property or rightsto property subject to levy, upon demand of the director or the director’ s representative,
shall exhibit those books or records to the director or the director’ s representative;

Property exempt from levy. Notwithstanding any other law of the State, no property or rights to property
shall be exempt from levy other than the following:

(6)

()

(A)
(B)

(©)
(D)

(B)

Wearing apparel and school books. Those items of wearing apparel and those school books that are
necessary for the taxpayer or for members of the taxpayer’s family;

Fuel, provisions, furniture, and personal effects. If thetaxpayer isthe head of afamily, so much of the
fuel, provisions, furniture, and personal effects in the taxpayer’s household, and of the arms for
personal use, livestock, and poultry of the taxpayer, as does not exceed $500 in value;

Books and tools of atrade, business, or profession. So many of the books and tools necessary for the
trade, business, or profession of the taxpayer as do not exceed in the aggregate $250 in value;
Unemployment benefits. Any amount payable to an individual with respect to the individua’s
unemployment (including any portion thereof payable with respect to dependents) under an
unemployment compensation law of the United States or the State; and

Undelivered mail. Mail, addressed to any person, which hasnot been delivered to the addressee; and

Sale of the seized property.

(A)

(B)

(©)

(D)

(E)

Notice of sale. The director shall take possession and keep the levied property until the sale. After
taking possession, the director shall sell the taxpayer’ sinterest in the property at public auction after
first giving fifteen days' public noticeof thetimeand placeof thesaleinthedistrict, and by posting the
noticein at least three public places in the district where the sale is to be held;

Assistance in seizure and sale. The director may require the assistance of any sheriff or authorized
police officer of any county to aid in the seizure and sale of the levied property. The director may
further retain the services of any person competent and qualified to aid in the sale of the levied
property, provided that the consent of the delinquent taxpayer isobtained. Any sheriff or the person so
retained by thedirector shall be paid afair and reasonablefeebut in no case shall thefee exceed ten per
cent of the gross proceeds of the sale. Any person other than a sheriff so retained by the director to
assist thedirector may berequired to furnish bond in an amount to be determined by thedirector. The
fees and the cost of the bond shall constitute a part of the costs and expenses of the levy;

Time and place of sale. The sale shall take place within thirty days after seizure; provided that by
public announcement at the sale, or at thetimeand place previously set for thesale, it may be extended
for one week. Any further extension of the sale shall be with the consent of the delinquent taxpayer.
The sale, in any event, shall be completed within forty-five days after seizure of the property;
Manner and conditions of sale. Sufficient property shall be sold to pay all taxes, pendlties, interest,
costs, and expenses. On payment of the price bid for any property sold, thedelivery thereof with abill
of salefrom the director shall vest thetitle of the property in the purchaser. No charge shall be made
for thehill of sale. All surplusreceived upon any saleafter the payment of thetaxes, penalties, interest,
costs, and expenses, shall be returned to the owner of the property sold, and until claimed shall be
deposited with the department subject to the order of the owner. Any unsold portion of the property
seized may be left at the place of sale at the risk of the owner; and

Redemption of property. If the owner of the property seized desires to retain or regain possession
thereof, the owner may give asufficient bond with surety to produce the property at thetimeand place
of sale, or pay al taxes, penalties, interest, costs, and expenses. [L 1932 2d, ¢ 40, 8§69; RL 1935,
§1963; RL 1945, §5131; am L 1949, c 311, 81(b); am L 1955, ¢ 246, §1; RL 1955, §115-30; anL Sp
19592d, c1, 816; amL 1967, ¢ 37, 81; HRS§231-25; am L 1972, ¢ 83, §2; gen ch 1985; am L 1989, c
211, 810; am L 1990, ¢ 281, 8§11; am L 1998, ¢ 2, 866; am L 2002, ¢ 153, §3]

Note

The 2002 amendment appliesto alevy made on or after July 1, 2002. L 2002, ¢ 153, §7(1).

Rules of court

Applicability of rules, see HRCP rule 81(b)(8); DRCP rule 81(b)(4).

Case Notes

Distress of goods. 2 H. 241; 2 H. 259.
Enforcing tax lien by foreclosurein equity. 18 H. 170.
Pre-hearing summary constraint is constitutional. 57 H. 1, 548 P.2d 246.
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COLLECTION PROCEEDINGS

18-231-25.5 8231-25.5 Cost recovery feesfor the administration of taxes. (@) The department may charge and add afeeto
any amount due in accordance with the department’ s duties and powers under section 231-3 for:

(1) Any cost or expense incurred by the department as aresult of any action taken to enforce the collection of
taxes administered under title 14, including levy, seizure, foreclosure, and other similar acts, after the
department has mailed written notice demanding payment and advising that continued failure to pay the
amount due may result in collection action, including the imposition of fees pursuant to this section. Any
such fee charged against the taxpayer for costs, fees, and other charges, may include attorneys’ fees,
collection agency fees, court filing fees, recording fees, and similar fees, incurred by the department in
connection with the collection action;

(2) Department-sponsored seminarsor workshops, including educational materialsinvariousmediaformats;

(3) Research and reference materials published on magnetic media, CD-ROM, or other machine-readable
form; and

(4) There-issuance of refund checks to taxpayers; provided that no fee shall be charged if the amount of the
refund check is less than the fee.

(b) Thedirector may waiveany feeimposed by the department under title 14 in cases of hardship asdetermined by
the director.

(c) Interest shall not accrue with respect to any fee charged under this section.

(d) Notwithstanding any other provisions provided under title 14, whenever ataxpayer makesapartial payment of
aparticular delinquent amount, the amount received by the department shall first be credited to thefees provided by this
section, in the order that the fees were charged.

(e) The department shall prescribe the procedures relating to the charging of fees, the waiver of fees, the
documents and servicesfor which thefeesmay be charged, and the amount of thefees, increasing or decreasing thefees
as necessary, pursuant to rules adopted under chapter 91. [L 1995, ¢ 14, 81; am L 1996, ¢ 131, 81]

§231-26 Extraterritorial enforcement of tax laws. (@) The courts of the State shall recognize and enforce the
liahility for taxeslawfully imposed by the laws of any state which extends alike comity, whether by statute or caselaw,
in respect of theliability for taxeslawfully imposed by the laws of this State. Should aclaim be madein the state courts
for taxes by a state whose highest court has not yet passed upon the question of enforcing extraterritorial revenue laws,
the courtsof the State shall enforce such claimsuntil such timeasthe highest court of that state prohibitsthe enforcement
of extraterritorial revenue laws.

(b) Any and all authorized officials of a state entitled to enforce its tax claims within the state courts may bring
actioninthe courts of this State for the collection of thetaxes. The certificate of the secretary of state of such state, or of
the nearest equivalent official, that such officials have the authority to collect the taxes sought to be collected by the
action shall be conclusive proof of that authority.

() Theattorney general may bring action in the name of the State, or authorize action to be brought in the name of
the State, in the courts of any state to collect taxes legally due the State.

(d) Theterm“state” asused herein meansany state, territory, or possession of the United States. The term “taxes’
as herein employed shall include:

(1) Any and all tax assessments lawfully made, whether they be based upon areturn or other disclosure of the
taxpayer, upon the information and belief of the taxing authority, or otherwise;

(2) Any and al penalties lawfully imposed pursuant to ataxing statute; and

(3) Interest charges lawfully added to the tax liability which constitutes the subject of the action.

(e) Inany case where a person owing delinquent taxes to the State has moved from the State to another state or
country, issituated in another state or country, resides, or maintains a place of businessin another state or country, the
director, notwithstanding any other law to the contrary, by contract, may select and retain bonded collection agencies,
licensed attorneys, accountants, and auditors or other persons to pursue and collect the claims of the State.

(f) Attheoption of the director, any contract entered into under this section may provide for compensation on:;

(1) A fixed price basis;
(2) Anhourly rate basis with or without afixed cap; or
(3) A contingent fee arrangement to be specified in the contract; provided that this paragraph shall not apply to
auditors and accountants.
All compensation shall be payable out of the taxes recovered for the State or from the debtor in accordance with the
terms of, and up to the amounts authorized by the contract, unless otherwise determined by the director.

(g) Suitsbrought upon judgments shall be governed by thelaw relating thereto, and not by thissection. [L 1949, ¢
311, 81(a); amL 1953, c 67, 81; RL 1955, §115-31; amL Sp 1959 2d, c 1, §16; HRS §231-26; amimp L 1984, c 90, §1;
gen ch 1985; am L 1997, ¢ 253, §2; am L 1999, ¢ 68, §82]
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§231-27 Partial payment of taxes. Whenever ataxpayer makes a partial payment of a particular assessment of
taxes, the amount received by the department of taxation shall first be credited to interest, then to penalties, and then to
principal. [L 1949, c 312, 81; RL 1955, 8§115-32; am L Sp 1959 2d, c 1, §16; HRS §231-27]

§231-28 Tax clearancebeforeprocuringliquor licenses. No liquor licenses shall beissued or renewed unless
the applicant therefor shall present to theissuing agency, acertificate signed by thedirector of taxation, showing that the
applicant does not owethe State any delinquent taxes, penalties, or interest. [L 1949, ¢ 352, 81; RL 1955, §115-33; amL
1963, ¢ 82, 81; am L 1964, c 6, 82; HRS §231-28]

Attorney General Opinions

Taxpayer’s agreement to pay its delinquent taxes, pursuant to a payment schedule, does not satisfy the requirements for liquor license renewal
under this section and §281-45. At. Gen. Op. 95-1.

Hawaii Legal Reporter Citations
Automatic stay in bankruptcy. 81-1 HLR 810555.

§231-29 Joinder of party defendant when State claimstax liens. The director of taxation (or in the case of a
lien under chapter 383, the director of labor and industrial relations) may be named aparty defendant in any civil action
inany state court of competent jurisdiction or inthedistrict court of the United Statesfor the district of Hawaii, to quiet
titleto or for theforeclosure of amortgage or other lien upon real or personal property on whichthe State hasor claimsa
tax lien under chapters of the law under title 14 administered by the department or chapter 383; provided that the
jurisdiction conferred by this section shall be limited and shall not operate as a consent by the State to be sued asto its
claim of titleto or liens and encumbrances on real and personal property other than the liens aforementioned. Service
upon the director shall be made as provided by the rules of court. In any action contemplated under this section, the
director may ask, by way of affirmativerelief, for theforeclosure of the af orementioned statetax liens, but in the absence
of suchrequest for affirmativerelief, upon any foreclosure salethe property shall be sold subject to thetax liens. Nothing
in this section shall preclude the director from asking for such other and further relief as might have been claimed by
interventionintheaction. [L 1953, ¢ 187, §1; RL 1955, §115-34; amL 1957, ¢ 185, 84; am L Sp19592d, c 1, §16; HRS
§231-29; amL 1973,c 133, 81; amL 1985, c 16, 86; amL 1986, c 340, 8§6; amL 1991, c 263, 89; am L 1995, c 66, 89]

Cross References
Service by mail, see §1-28.
Rules of Court

Service, see HRCP rule 4(d)(5).
Asto pleading, see HRCPrules 7, 8, 12.

§231-30 Unknown or nonresident delinquents; procedure to collect taxes from. Notwithstanding section
604-7(c):

(1) Unknown persons. In all cases where taxes assessed to persons unknown are delinquent and unpaid when
due, action may be brought by the department of taxation in the district court of the circuit in which the
assessment was made and the defendant may be named as unknown. In any such case, it shall be agood and
sufficient service of summons, binding on all partiesin interest, if under the order of the district court the
title and the substance of the action and summons, including areturn day not lessthan three weeksfrom the
date of the issuance of such summons, and calling on all partiesin interest to appear and defend, shall be
published once aweek for three consecutive weeks in some newspaper of general circulation in the State,
and thedistrict courtsaregiven jurisdiction to order the service. Inthe summonsand in the notice published,
abrief description of the property assessed shall begiven. Any judgment entered against the defendant shall
be enforced only against the property for which the tax was assessed, unless the defendant has appeared in
theaction and defended on the merits, in which casethe defendant shall beliableto apersonal judgment with
respect to the claim so defended.

(2) Nonresident delinquents. Where taxes assessed to nonresidents of the taxation district are delinquent and
unpaid when due, service of summons may be madein any part of the State, or by exercise by the district
court of thepowers conferred on circuit courtswith respect to defendantswho cannot be served with process
within the State, with the same effect asif the action had been brought inthe circuit court. [L 1932 2d, ¢ 40,
§70; RL 1935, §1964; RL 1945, §5132; RL 1955, §115-35; amL Sp 1959 2d, c 1, §16; amL 1967, ¢ 37, 81;
HRS §231-30; am L 1973, ¢ 133, 82; amimp L 1984, ¢ 90, §1; gen ch 1985]

§231-31 Nonresidents engaged in business, etc., service of process on, designation of agent for service of
process. Every nonresident individual who, jointly, severally, or jointly and severally, issubject to atax upon the gross
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or netincome from, or sales of, an occupation, trade, or business carried on in the State, in whole or in part, or upon the
carrying on of such occupation, trade, or business, or upon the use or keeping for use of property therein, shall filewith
thedepartment of taxationinthedistrictinwhich theoccupation, trade, or businessiscarried on, thenameand address of
a person residing within the State upon whom process may be served, and in default of such designation, and if the
nonresident individual cannot befound inthe State, service of processin any action for the collection of thetaxesmay be
made on any manager, superintendent, or other personin charge, employed inthe carrying on of the occupation, trade, or
business, with like effect asif the person so served had been designated by the nonresident asthe nonresident’ sagent for
such purpose; provided that nothing therein shall preclude the service of processin any other manner provided by law.
[L 1953, ¢67, 82; RL 1955, 8115-36; amL Sp 1959 2d, c 1, 816; am L 1967, ¢ 37, 81; HRS8231-31; amimp L 1984, c
90, 81; gen ch 1985]

Rules of Court

Service, see HRCP rule 4(d)(1).

§231-32 Records of delinquent taxes, uncollectible delinquent taxes. The department of taxation shall
prepare and maintain, open to public inspection, acomplete record of the amounts of taxes assessed in each district that
have become delinquent with the name of the delinquent taxpayer in each case, but it shall not be necessary to
periodically compute on the records the amount of penalties and interest upon delinquent taxes.

The department may from timeto time prepare lists of al taxes delinquent which in itsjudgment are uncollectible.
Such taxes as the department finds to be uncollectible shall be entered in aspecial record and be deleted from the other
books kept by the department, and the department shall thereupon be released from any further accountability for their
collection; provided that no account shall be so deleted until it shall have been delinquent for at least two years. Any
items so written off may be transferred back to the delinquent tax roll if the department finds that the alleged facts as
previously presented to it were not true, or that such itemsarein fact collectible.[L 1932 2d, ¢ 40, 868; RL 1935, §1962;
amL 1937, ¢ 203, 81; am L 1939, c 182, 81; am L 1941, c 254, 8§1; RL 1945, §5133; am L 1951, ¢ 133, §3; RL 1955,
§115-37; am L Sp 1959 2d, c 1, §16; am L 1967, ¢ 37, 81; HRS §231-32]

§231-33 Tax debt duethe State; lien. (a) Within the meaning of this section:

(1) Theterms “mortgagee”, “pledgee’, and “purchaser” do not include any person to whom property or an
interestin property isconveyed (A) assecurity for or in satisfaction of an antecedent or pre-existing debt of a
debtor who isinsolvent within the meaning of the Bankruptcy Act, or (B) astrustee, assignee, or agent for
the benefit of one or more creditors, other than mortgage bondhol ders.

(2) Theterm “motor vehicle” means any self-propelled vehicle to be operated on the public highways.

(3) Theinterest of aparty, if required to berecorded or entered of record in any public officein order to bevalid
against subsequent purchasers, does not arise prior to the time of such recording or entry of record.

(4) Anemployer or other person whoisrequired by any tax law to withhold tax at the source, or to collect atax,
and who is made liable for the tax if the employer or other person does not fulfill the employer’s or other
person’s dutiesin that regard, shall be deemed a person liable for the tax.

(5) Theterm*“real property” includesleasehold or other interestinreal property and also any personal property
sold or mortgaged with real property if affixed to thereal property and described in theinstrument of sale or
mortgage.

(b) Any statetax which isdue and unpaid isadebt due the State and constitutesalienin favor of the State upon all
property and rightsto property, whether real or personal, belonging to any person liablefor thetax. Thelien for thetax,
including penaltiesand interest thereon, arises at thetime thetax isassessed, or at thetime areturn thereof isfiled, or at
the time of filing by the department of taxation of the certificate provided for by subsection (f) whichever first occurs.
From and after thetimethelien arisesit isaparamount lien upon the property and rightsto property against al parties,
whether their interest arose before or after that time, except as otherwise provided in this section.

() Thelienimposed by subsection (b) is not valid as against:

(1) A mortgagee or purchaser of real property, or the lien of ajudgment creditor upon real property, whose
interest arose prior to the recording by the department of the certificate provided for by subsection (f);

(2) A mortgagee or purchaser of amotor vehicle who becomesthelegal owner or owner at atimewhen the tax
lien and encumbrance record provided for by section 286-46 does not show the lien.

(d) Astotangiblepersonal property, possession of whichisheld by apersonliablefor tax for the purpose of saleto
the public in the ordinary course of the person’s business, the lien imposed by subsection (b) is extinguished asto any
such property sold in the ordinary course of the business by or under the direction of the person to any purchaser for
valuable consideration. As to securities, negotiable instruments, and money, the lien imposed by subsection (b):

(1) Isextinguished as to such property upon passage of title to a person without notice or knowledge of the
existence of the lien, for an adequate and full consideration in money or money’ s worth;

(2) Isnot valid asagainst amortgagee or pledgee for an adequate and full consideration in money or money’s
worth, who is located outside the State and takes possession of the property, if at the time of taking
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possession of the property the mortgagee or pledgee iswithout notice or knowledge of the existence of the
lien. The mererecording or filing of the certificate provided for by subsection (f) does not constitute notice
for the purposes of this subsection.

(e) Subject to the provisions of this subsection, the lien imposed by subsection (b) is not valid as against a
mortgagee, pledgee, or purchaser who gives notice to the department on aform prescribed by it of the mortgage, pledge,
or purchase made or about to be made, with a description of the property encumbered or conveyed or proposed to be
encumbered or conveyed thereby, and whose interest in the property arises prior to the recording or filing by the
department of the certificateprovided for by subsection (f) or within ten daysafter thefiling. If thenoticeisgiventhelien
imposed by subsection (b) isvalid against the party giving the notice, as to any taxes set forth in a certificate filed as
provided in subsection (f) within the period of fifteen days after the notice. The department may waiveall or any part of
the period herein allowed.

(f) Thedepartment may record inthebureau of conveyancesat Honolulu, or inrespect of alien onamotor vehicle,
filewith the county director of finance, a certificate setting forth the amount of taxes due and unpaid, which have been
returned, assessed, or asto which anotice of proposed assessment hasissued. The certificate shall identify thetaxpayer,
thetaxpayer’ slast known address, and the tax or taxesinvolved. The recording or filing of the certificate has the effect
set forth in this section, but nothing in this section shall be deemed to require that a certificate recorded or filed by the
department must include the amount of any penalty or interest, in order to protect the lien therefor. The certificate, if
recorded or filed with the county director of finance, shall be entered of record as provided by law. Recordation of the
certificatein the bureau of conveyances shall be deemed, at such time, for all purposes and without any further action, to
procurealienonland registeredintheland court under chapter 501. Any cost incurred inthefiling of the certificate shall
be apart of the lien for the tax therein set forth.

(g) Thedepartment may issue acertificate of discharge of any part of the property subject to the lien imposed by
this section, upon payment in partial satisfaction of such lien, of an amount not less than the value as determined by the
department of the lien on the part to be so discharged, or if the department determines that the lien on the part to be
discharged hasno value. Any such discharge soissued shall be conclusive evidence of thedischarge of thelienastherein
provided.

(h) The lien imposed by subsection (b) may be foreclosed in a court proceeding or by distraint under section
231-25.

(i) Thissectionshall not apply to atax levied by achapter which containsaspecific provisionfor alienfor thetax
levied by the chapter, any provisionin this section to the contrary notwithstanding. [L 1957, ¢ 185, 81; am L Sp 1959 2d,
c1, 816; am L 1963, ¢ 104, 81; Supp, §115-37.5; am L 1966, ¢ 33, §2; HRS §231-33; amimp L 1984, ¢ 90, §1; gen ch
1985; am L 1989, ¢ 20, 81]

Cross Reference
Tax Information Release No. 96-6, “ Priority of State Tax Lien Under HRS §231-33; Use of Form D-37 (Noticeof Mortgage, Pledgeor Purchase)”
Case Notes
Pre-hearing tax lien does not violate due process. 57 H. 1, 548 P.2d 246.
Hawaii Legal Reporter Citations
Real property tax lienis paramount. 79 HLR 79-0723.

PENALTIESAND INTEREST

Note
Part heading amended by L 1995, ¢ 92, §3.

§231-34 Attempt to evade or defeat tax. Any person who wilfully attemptsin any manner to evade or defeat
any tax imposed under title 14, or its payment, in addition to other penalties provided by law, shall be guilty of aclassC
felony and, upon conviction, shall be subject to one or any combination of the following:

(1) A fine of not more than $100,000;

(2) Imprisonment of not more than five years; or

(3) Probation;
provided that acorporation shall befined not morethan $500,000. [L 1943, c 4, 84; RL 1945, 85134; RL 1955, §115-38;
am L Sp 1959 2d, c 1, 816; HRS §231-34; am L 1995, ¢ 92, §4; am L 1999, ¢ 303, 81]

Cross Reference

Tax Information Release No. 95-4, “Employee Withholding Certificate”
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§231-35 Wilful failuretofilereturn, supply information, or securealicense. Any person requiredto makea
return, make a report, keep any records, supply any information, or secure any license required under title 14, who
wilfully failsto make the return, make the report, keep the records, supply the information, or secure the license, at the
timeor timesrequired by law, shall in addition to other penalties provided by law, be guilty of amisdemeanor and upon
conviction, shall be subject to one or any combination of the following:

(1) A fine of not more than $25,000;

(2) Imprisonment of not more than one year; or

(3) Probation;
provided that a corporation shall be fined not more than $100,000. [L 1932 2d, c 40, §13; RL 1935, §1912; amimp L
1943, c 4, 84; RL 1945, §5135; RL 1955, §115-39; HRS §231-35; amimp L 1984, ¢ 90, 81; gen ch 1985; am L 1995, ¢
92, 85; am L 1996, ¢ 54, §2; am L 1999, c 303, §2]

Cross Reference

Tax Information Release No. 95-4, “ Employee Withholding Certificate”

§231-36 False and fraudulent statements; aiding and abetting. (a) Any person who wilfully makes and
subscribes any return, statement, or other document required to be made under title 14, except chapter 238, which
containsor isverified by awritten declaration that it istrue and correct asto every material matter, and which the person
doesnot believeto betrueand correct asto every material matter shall be guilty of aclass C felony and, upon conviction,
shall be subject to one or any combination of the following:

(1) A fine of not more than $100,000;

(2) Imprisonment of not more than three years; or

(3) Probation;
provided that acorporation shall befined not morethan $500,000; and provided further that, if the person wilfully makes
and subscribes any return, statement, or other document required to be made under chapter 238, which contains or is
verified by awritten declaration that it is true and correct as to every material matter and which the person does not
believeto betrue and correct, then the person shall be guilty of amisdemeanor and, upon conviction, shall be subject to
one or any combination of the following:

(1) A fineof not more than $2,000;

(2) Imprisonment of not more than one year; or

(3) Probation;

(b) Any person who wilfully aids or assistsin, or procures, counsels, or advises the preparation or presentation of
any tax return, affidavit, claim, or other document required to be made under title 14, which isfraudulent or isfalseasto
any material matter, regardless of whether thefalsity or fraud iswith the knowledge or consent of the person authorized
or required to present the return, affidavit, claim, or document shall be guilty of aclass C felony and, upon conviction,
shall be subject to one or any combination of the following:

(1) A fineof not more than $100,000;

(2) Imprisonment of not more than three years; or

(3) Probation;
provided that a corporation shall be fined not more than $500,000. [L 1932 2d, ¢ 40, §14; RL 1935, §1902; RL 1945,
§5136; RL 1955, §115-40; HRS §231-36; am L 1995, ¢ 92, §6; am L 1998, c 103, §1; am L 1999, ¢ 303, §3]

Cross Reference

Tax Information Release No. 95-4, “Employee Withholding Certificate”

§231-37 Neglect of duty, etc., misdemeanor. Any officer of the department of taxation, the state director of
finance, any person duly authorized by thedirector of taxation, or any police officer, on whom dutiesareimposed under
this chapter, who wilfully fails or refuses or neglects to perform faithfully any duty or duties of him required by this
chapter, shall bedeemed guilty of amisdemeanor. [L 1932 2d, c40, §12; RL 1935, §1915; RL 1945, §5137; amL 1945, c
79,87; RL 1955, 8115-41; amL Sp19592d,c1, 8814, 16; amL 1963, c114, §81; HRS§231-37; amL 1974, c 139, 82]

§231-38 REPEALED. L 1995, c 92, 8§21.

§231-39 Additions to taxes for noncompliance or evasion; interest on underpayments and
overpayments. (a) Except as otherwise provided, this section shall apply to every tax or revenue law of the State that
provides for the filing with the director of taxation of areturn or statement of the tax or the amount taxable.

(b) Thereshall beadded to and becomeapart of thetax imposed by suchtax or revenuelaw, and collected assuch:

(1) Failuretofiletax return. In case of failureto file any tax return required to be filed on the date prescribed
therefor (determined with regard to any extension of timefor filing), unlessitisshown that thefailureisdue
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to reasonabl e cause and not due to neglect, there shall be added to the amount required to be shown astax on
the return five per cent of the amount of the tax if the failure is for not more than one month, with an
additional five per cent for each additional month or fraction thereof during which thefailure continues, not
exceeding twenty-five per cent in the aggregate. For purposes of this paragraph, the amount of tax required
to be shown on thereturn shall be reduced by theamount of any part of thetax whichispaid on or beforethe
date prescribed for payment of thetax and by theamount of any credit against the tax which may be claimed
uponthereturn. Thisparagraph shall not apply to any failuretofileadecl aration of estimated tax required by

section 235-97.

(2) Failureto pay tax.

(A) If any part of any underpayment is due to negligence or intentional disregard of rules (but without
intent to defraud), there shall be added to the tax an amount up to twenty-five per cent of the
underpayment as determined by the director.

(B) If any part of any underpayment of tax required to be shown on areturnisdueto fraud, there shall be
added to the tax an amount up to fifty per cent of the underpayment as determined by the director.

(C) Ifany penalty isassessed under subparagraph (B) (relating to fraud) for an underpayment of tax which
isrequired to be shownon areturn, no penalty under paragraph (1) (relatingtofailuretofilethereturn)
shall be assessed with respect to the same underpayment.

(3) Failureto pay tax after filing timely returns. If areturnisfiled on or before the date prescribed therefor and
the amount shown astax on the return isnot completely paid within sixty days of the prescribed filing date,
there shall be added to the unpaid tax an amount up to twenty per cent as determined by the director.

(4) Interest on underpayment or nonpayment of tax.

(A) If any amount of tax is not paid on or before the last date prescribed for payment, interest on such
amount at the rate of two-thirds of one per cent amonth or fraction of a month shall be paid for the
period beginning with thefirst calendar day after the date prescribed for payment, section 231-21 to
the contrary notwithstanding, to the date paid.

(B) If the amount of any tax is reduced by reason of a carryback of anet operating loss allowed under
chapter 235, such reduction in tax shall not affect the computation of interest under this paragraph for
the period ending with the last day of the taxable year in which the net operating loss arises.

(C) Interest prescribed under thisparagraph on any tax shall be paid upon notice and demand, and shall be
assessed, collected, and paid in the same manner as taxes.

(D) Nointerest under this paragraph shall be imposed on interest provided by this paragraph.

(E) If any portion of atax is satisfied by credit of any overpayment, then no interest shall be imposed
under thisparagraph on the portion of thetax so satisfied for any period during which, if thecredit had
not been made, interest would have been allowable with respect to the overpayment.

(F) Interest prescribed under this paragraph on any tax may be assessed and collected at any time during
the period within which the tax to which the interest relates may be collected.

(G) Thisparagraph shall not apply to any failure to pay estimated tax required by section 235-97.

(c) Notaxpayer shall be exempt from any penalty or interest by reason of having contested the tax, but only to the
extent that the tax is adjudged to be excessive or contrary to law. [L 1953, ¢ 125, 84; RL 1955, 8§115-43; am L 1967, c
134, 81; HRS §231-39; am L 1974, ¢ 138, 81; am L 1988, ¢ 386, 81; an L 1991, ¢ 136, 82; an L 1992, ¢ 102, 82; am L
1994, c 15, 81]

Cross References

Cost recovery fees for the administration of taxes, see §231-25.5.
Tax Information Release No. 92-2, “The Administration and Application of the Conveyance Tax Law”

Case Notes

Erroneous belief that no tax liability existed held not “reasonable cause” within meaning of subsection (b)(1). 57 H. 436, 559 P.2d 264.

[8231-40] Interpretation. Sections 231-34, 231-35, and 231-36 shall be construed in accordance with judicial
interpretationsgivento similar provisionsof Title 26 of the United State Code; consistent therewith, theterm “wilfully”
shall mean avoluntary, intentional violation of aknown legal duty. [L 1995, ¢ 92, pt of §2]

[8231-41] Statute of limitation for criminal penalties. Notwithstanding any laws to the contrary, prosecutions

under sections 231-34, 231-35, and 231-36 shall be commenced within seven years after the commission of the offense.
[L 1995, c 92, pt of §2]
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RECOVERY OF MONEY OWED TO THE STATE

§231-51 Purpose. Thepurposeof sections231-52 to 231-59 isto permit theretention of stateincometax refunds
of those persons who owe a debt to the State, who are delinquent in the payment of child support pursuant to section
576D-1, who have defaulted on an education loan note held by the United Student Aid Funds, Inc., who owe federal
income taxesto the United States Treasurer, or who receive amedicaid overpayment subject to recovery under section
346-59.6. [L 1982, ¢ 199, pt of 81; amL 1985, c 256, 81; amL 1986, c87, 81; amL 1988, 199, §1; amL 1998, c 153, §1
and c 293, §3]

Cross References

Civil relief for state military forces, see chapter 657D.

§231-52 Definitions. Asused in sections 231-51 to 231-59, unless the context otherwise requires:

“Claimant agency” includes any state agency, board, commission, department, institution, the judiciary, or other
state organization, or any subdivision thereof. In the case of delinquent child support pursuant to section 576D-1,
“claimant agency” means the child support enforcement agency or an agency under cooperative agreement with the
department whenever the department isrequired by law to enforce asupport order on behalf of anindividual. “ Claimant
agency” includes the department of budget and finance when acting on behalf and at the request of the United Student
Aid Funds, Inc. to collect defaulted education loan notes incurred under the federal Higher Education Act of 1965
(Public Law 89-329, 79 Stat. 1219), as amended; provided that the department has a contract with the United Student
Aid Funds, Inc. under chapter 309 when acting as a claimant agency. “Claimant agency” includes the department of
taxation when acting on behal f and at the request of the Internal Revenue Service under the United States Department of
the Treasury, and when the Internal Revenue Serviceisauthorized by federal law to administratively imposealevy upon
arefund of a debt or in satisfaction of the federal income taxes assessed under Internal Revenue Code of 1986, as
amended.

“Debt” includes:

(1) Any delinquency in periodic court-ordered or administrative-ordered payments for child support pursuant
to section 576D-1, in an amount equal to or exceeding the sum of paymentswhich would becomedueover a
one-month period;

(2) Any liquidated sum exceeding $25 which is due and owing any claimant agency, regardless of whether
there is an outstanding judgment for that sum, and whether the sum has accrued through contract,
subrogation, tort, operation of law, or judicial or administrative judgment or order;

(3) Any defaulted education loan note held by the United Student Aid Funds, Inc. incurred under the federal
Higher Education Act of 1965 (Public Law 89-329, 79 Stat. 1219), as amended,;

(4) Any federal income taxes due and owing to the United States Treasurer; or

(5) Any medicaid overpayment under section 346-59.6.

“Debtor” includes any person who owes a debt to any claimant agency, who is delinquent in payment of
court-ordered or administrative-ordered child support payments, pursuant to section 576D-1, who has defaulted on an
education loan note held by the United Student Aid Funds, Inc. incurred under thefederal Higher Education Act of 1965
(Public Law 89-329, 79 Stat. 1219), as amended, or who owes federal income taxes to the United States Treasurer.

“Refund” includesany stateincometax refund whichisor will be due any debtor, or any other sums dueto adebtor
fromtheState. [L 1982, ¢ 199, ptof 81; amL 1985, ¢ 256, §2; am L 1986, c87, 82 and ¢ 332, 85; amL 1987,c112, §1; am
L 1988, c 199, 82; am L 1998, ¢ 66, &1, c 153, 82, and c 293, §4]

[8231-53] Setoff against refund. The State, through the department of accounting and general services, upon
request of a claimant agency, shall set off any valid debt due and owing a claimant agency by the debtor against any
debtor’ srefund. Any amount of the refund in excess of the amount retained to satisfy the debt shall be refunded to the
debtor. [L 1982, ¢ 199, pt of §1]

[8231-54] Hearings, appeals. At the time a setoff is identified, the debtor shall be notified by the comptroller,
department of accounting and general services, of the State’ sintention to apply the debtor’ sdebt against therefund. The
notice shall statethat the debtor within thirty days may request ahearing before the claimant agency to contest the setoff.
Noissuesthat have been previously litigated shall be considered at the hearing. Appealsfrom the hearing all owed under
this section shall be in accordance with chapter 91. [L

[8231-55] Finalization of setoff; credit on debt. Upon completion of the hearing and appeal process set out in

section 231-54, or upon the debtor’ sfailure to timely request ahearing pursuant to that section, the setoff shall become
final. The amount of the setoff after deduction of any charge authorized by section 231-56 shall be credited by the
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claimant agency against the debtor’s debt. [L 1982, ¢ 199, pt of &1]

[§231-56] Charges for setoff; credit to agency. The State may charge the claimant agency for the cost of the
setoff; provided that the charges shall not exceed the proceeds of the collection. The State may designate a single
percentage to be retained from the proceeds of the setoff asacharge for cost of assistance. The net proceeds of a setoff,
after deduction of any charge, shall be credited to the claimant agency’s account or fund. [L 1982, ¢ 199, pt of §1]

[8231-57] Apportionment of joint refunds. Inthe caseof asetoff against ajointincometax refund, the State may
make separate refunds of withheld taxes upon request by a husbhand or wife who has filed the joint return. The refund
payableto each spouse shall be proportioned to the gross earnings of each shown by theinformation returnsfiled by the
employer or otherwise shown to the satisfaction of the State. [L 1982, ¢ 199, pt of 81]

§231-57.5 Notification of addressand social security number of debtor parent. The department of accounting
and general servicesshall notify the child support enforcement agency of the addressand social security number of each
debtor who has been subject to a setoff because of a child support debt.[L 1986, ¢ 332, §3]

[8231-58] Rules. All state agencies may adopt rules pursuant to chapter 91 for carrying out the purposes of
sections 231-51 to 231-59. [L 1982, ¢ 199, pt of §1]

[8231-59] Procedureadditional. The setoff procedure authorized by sections 231-53 to 231-57 isin addition to
and not in substitution of any other remedy available by law. [L 1982, ¢ 199, pt of §1]

LIENS, FORECLOSURE

[8231-61] Taxliens; co-owners' rights. (@) If acotenancy existsand withintheperiod of atax lien, al of thetaxes,
interest, penalties, and other additions to the tax, due and delinquent at the time of payment, are paid by acotenant, the
cotenant shall have alienin an amount equal to the amount paid by the cotenant on the interest of any noncontributing
cotenant upon recording in the bureau of conveyances, within ninety days after the cotenant’ s payment, asworn notice
setting forth theamount claimed, abrief description of theland affected by tax key or otherwise, sufficient to identify the
land, thetaxes paid and the name of the cotenant upon whose interest thelienisasserted. When anotice of thetax lienis
recorded by a cotenant, the registrar shall cause the tax lien to be indexed in the general indexes of the bureau of
conveyances. If theland affected isregistered in theland court the notice shall also contain areference to the number of
the certificate of title of theland and shall be filed and registered in the office of the assistant registrar of the land court,
and the registrar, in the registrar’ s capacity as assistant registrar of the land court, shall make a notation of the filing
thereof on each land court certificate of title so specified.

Thecotenant’ slien shall havethe same priority asthelien or liensof the Statefor thetaxes paid by the cotenant, and
maybe enforced by an action in the nature of a suit in equity. The lien shall continue for three years after recording or
registering, or until termination of the proceedings for enforcement thereof if such proceedings are begun and notice of
the pendency thereof is recorded or filed and registered as provided by law, within the period.

(b) The director or the director’s subordinate, in case of a state tax lien, and the creditor cotenant, in case of a
cotenant’s lien, at the expense of the debtor, upon payment of the amount of the lien, shall execute and deliver to the
debtor a sworn satisfaction thereof, including a reference to the name of the person assessed or cotenant affected as
shownintheoriginal notice, thedate of filing of theoriginal notice, adescription of thelandinvolved, and the number of
thecertificate of title of theland if registered intheland court. When recorded in the bureau of conveyancesor filed and
registered in the office of the assistant registrar of the land court, in the case of a cotenant’s lien, which contains the
reference to the book and page of the original lien, the sworn satisfaction shall be entered in the general indexes of the
bureau of conveyances, and if anotation of the original notice was made on any land court certificate of titlethefiling of
the satisfaction shall also be noted on the certificate.

This section asto cotenancy shall apply, aswell, in any case of ownership by more than one assessable person. [L
1989, c 14, pt of 81(1)]

Cross References

Recordation, see § 502-31.5.

[8231-62] Tax liens; foreclosure; property. (a) Upon enforcement or foreclosure by the State, in any manner
whatsoever, of any statetax lien onreal property, all statetaxesof whatsoever nature and howsoever accruing and due at
thetimeof theforeclosure salefrom thetaxpayer against whose property thetax lienisso enforced or foreclosed shall be
satisfied asfar as possible out of the proceeds of the sale remaining after payment of (1) the costs and expenses of the
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enforcement and foreclosure including atitle search, if any, (2) the amount of subsisting statetax lienson real property,
and (3) the amount of any recorded liens against the property, in the order of their priority.

(b) Theliensmay be enforced by action of the statetax collector in the circuit court of thejudicial circuitinwhich
the property issituated. Jurisdiction isconferred upon thecircuit courtsto hear and determineall proceedings brought or
instituted to enforce and foreclose such state tax liens, and the proceedings had before the circuit courts shall be
conducted in the same manner and form as ordinary foreclosure proceedings.

(c) If theownersor claimantsof the property against which astatetax lienissought to beforeclosed are at thetime
without the State or cannot be served within the State, or if the owners are unknown, and thefact shall be madeto appear
by affidavit to the satisfaction of the court, and it shall in like manner appear primafacie that a cause of action exists
against such owners or claimantsor against the property described inthe complaint or that such ownersor claimantsare
necessary or proper parties to the action, the court may grant an order that the service may be made in the manner
provided by sections634-23t0 634-27. In any such caseit shall not be necessary to obtain judgment and have execution
issued and returned unsatisfied, before proceeding to foreclose thelien for taxesin the manner provided. [L 1989, ¢ 14,
pt of §1(1)]

[8231-63] Tax liens; foreclosurewithout suit, notice. All real property onwhich alienfor state taxes exists may
be sold by way of foreclosure without suit by the state tax collector, and in case any lien, or any part thereof, has existed
thereon for three years, shall be sold by the state tax collector at public auction to the highest bidder, for cash, to satisfy
thelien, together with all interest, penalties, costs, and expenses due or incurred on account of thetax, lien, and sale, the
surplus, if any, to be rendered to the person thereto entitled. The sale shall be held at any public place proper for saleson
execution, after notice published at |east once aweek for at |east four successive weeksimmediately prior thereto in any
newspaper with a general circulation of at least sixty thousand published in the State and any newspaper of general
circulation published and distributed in the taxation district wherein the property to be sold is situated, if thereis a
newspaper published in the taxation district.

If the address of the owner is known or can be ascertained by due diligence, including an abstract of title or title
search, the state tax collector shall send to each owner notice of the proposed sale by registered mail, with request for
return receipt. If the address of the owner is unknown, the state tax collector shall send a notice to the owner at the
owner’slast known address as shown on the records of the department of taxation. The notice shall be deposited in the
mail at least forty-five days prior to the date set for the sale. The notice shall also be posted for alike period in at least
three conspicuous public places within such taxation district, and if the land isimproved one of the three postings shall
be on theland. [L 1989, ¢ 14, pt of §1(1)]

[8231-64] Taxliens, registered land. If theland has been registered in the land court, the state tax collector shall
also send by registered mail anotice of the proposed saleto any person holding amortgage or other lienregistered inthe
officeof theassistant registrar of theland court. The notice shall be sent to any such person at the person’ slast addressas
shown by the recordsin the office of the registrar, and shall be deposited in the mail at least forty-five days prior to the
date set for the sale. [L 1989, ¢ 14, pt of 81(1)]

[8231-65] Taxliens; notice, form of. Thenoticeof saleshall contain the namesof the persons assessed, the names
of the present owners (so far as shown by therecords of thetax office and therecords, if any, in the office of the assistant
registrar of the land court), the character and amount of the tax, and the tax year or years, with interest, penalties, costs,
expenses, and charges accrued or to accrueto the date appointed for the sale, abrief description of the property to besold,
and the time and place of sale, and shall warn the persons assessed, and al persons having or claiming to have any
mortgage or other lien thereon or any legal or equitable right, title, or other interest in the property, that unless the tax,
with all interest, penalties, costs, expenses, and charges accrued to the date of payment, is paid before the time of sale
appointed, the property advertised for sale will be sold as advertised. The state tax collector may include in one
advertisement of notice of salenoticeof foreclosure upon morethan one parcel of real property, whether or not owned by
the same person and whether or not the liens are for the same tax year or years. [L 1989, c 14, pt of 81(1)]

[8231-66] Tax liens; postponement of sale, etc. If at thetime appointed for the salethe statetax collector deemsit
expedient and for theinterest of all persons concerned therein to postpone the sale of any property or propertiesfor want
of purchasers, or for other sufficient cause, the statetax collector may postponethesalefromtimetotime, until thesaleis
completed, giving notice of every adjournment by apublic declaration thereof at thetimeand placelast appointed for the
sale; provided that the sale of any property may be abandoned at the time first appointed or any adjourned date, if no
proper bid isreceived sufficient to satisfy the lien, together with all interest, penalties, costs, expenses, and charges. [L
1989, c 14, pt of 81(1)]

[8231-67] Tax liens, tax deed; redemption. The state tax collector or the state tax collector’'s assistant, on
payment of the purchase price, shall make, execute, and deliver al proper conveyancesnecessary inthe premisesandthe
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delivery of the conveyances shall vest in the purchaser the title to the property sold; provided that the deed to the
premises shall be recorded within sixty days after the sale; provided further that the taxpayer may redeem the property
sold by payment to the purchaser at the sale, within one year from the date thereof, or if the deed shall not have been
recorded within sixty days after the sale, then within one year from the date of recording of the deed, of the amount paid
by the purchaser, together with all costs and expenses which the purchaser was required to pay, including the fee for
recording the deed, and in addition thereto, interest on such amount at the rate of twelve per cent ayear, but in a case of
redemption more than one year after the date of sale by reason of extension of the redemption period on account of late
recording of the tax deed, interest shall not be added for the extended redemption period. [L 1989, ¢ 14, pt of §1(1)]

[8231-68] Tax liens; costs. The director of taxation by rule may prescribe a schedule of costs, expenses, and
chargesand the manner inwhich they shall be apportioned between thevarious propertiesoffered for saleand thetime at
which each cost, expense, or chargeisdeemed to accrue. The costs, expenses, and charges shall be added to and become
apart of thetax lien on the property for thelast year involved in the sale or proposed sale, thetax for whichisdelinquent.
The costs, expenses, and charges may include provision for the making of and the securing of certificates of searches of
any recordsto furnish information to be used in or in connection with the notice of saleor tax deed, or in any casewhere
the director deems it advisable; provided that the state tax collector shall not be required to make such searches or to
cause them to be made except as provided by section 231-64 with respect to mortgages or other liensregistered in the
office of the assistant registrar of the land court. [L 1989, c 14, pt of 81(1)]

[8231-69] Tax deed asevidence. Thetax deed referred to in section 231-67 is prima facie evidence that:

(1) The property described by the deed on the date of the sale was subject to alien or liens for state taxes,
penalties, and interest in the amount stated in the deed, for the tax years therein stated, and that the state
taxes, penalties, and interest were due and unpaid on the date of sale;

(2) Costs, expenses, and charges due or incurred on account of the state taxes, liens, and sale had accrued at the
date of the sale in the amount stated in the deed;

(3) The person who executed the deed was the proper officer;

(4) Ataproper timeand place the property was sold at public auction as prescribed by law, and by the proper
officer;

(5) The sale was made upon full compliance with sections 231-63 to 231-68 and all laws relating thereto, and
after giving notice as required by law; and

(6) Thegranteenamedinthedeed wasthe person entitled toreceivetheconveyance. [L 1989, ¢ 14, pt of 81(1)]

[8231-70] Disposition of surplusmoneys. (a) Theofficer charged withthe duty of distributing the surplusarising
fromatax saleunder sections231-63 to 231-68 shall pay from thesurplusall statetaxes, including interest and penalties,
of whatsoever nature and howsoever accruing, as provided in section 231-62, and the officer may pay from the surplus
thecost of asearch of any recordswhere such search isdeemed advisable by the officer to ascertain the person or persons
entitled to the surplus; provided that nothing in this section shall be construed to require the state tax collector to make or
cause any such search to be made. If the officer isin doubt asto the person or persons entitled to the balance of the fund
the officer may refuseto distribute the surplus and any claimant may suethe officer or the officer’ ssuccessor in officein
the circuit court in the circuit within which the property sold was situated. The officer may require the claimants to
interplead, in which event the officer shall state the names of all claimantsknown to the officer, and shall causethemto
be made partiesto the action. If in the officer’ s opinion there may be other claimantswho are unknown, the officer may
apply for an order or ordersjoining all persons unknown having or claiming to have any legal or equitableright, title, or
interest in the moneys or any part thereof or any lien or other claim with respect thereto.

(b) Any ordersof the court or summonsin the matter may be served as provided by law or therulesof court, and all
persons having any interest in the moneyswho areknown, including the guardians of such of them asareunder legal age
or under any other legal disability (and if any one or more of them isunder legal age or under other legal disability and
without aguardian the court shall appoint aguardian ad litemto represent them therein) shall have notice of the action by
personal service upon them. All persons having any interest in the moneys whose names are unknown or who if known
do not reside within the State, or for any reason cannot be served with process within the State shall have notice of the
action as provided by sections 634-23 to 634-27, except that any publication of summons shall be in at least one
newspaper published in the State and having a general circulation in the circuit within which the property sold was
situated, and the form of notice to be published shall provide a brief description of the property which was sold.

(c) All expensesincurred by theofficer shall bemet out of the surplusmoneysrealized fromthesale. [L 1989, c 14,
pt of 81(1)]
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